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— 

FULL BENCH. 


Before Sir John Edge , Kt., Chief Justice , Mr. Justice Straight and Mr. 

Justice Mahmood. 

« 

ASHFAQ AHMAD and others (Plaintiffs) v. WAZIR ALT and 
others (Dependants.) 

Mortgage— Joint Mortgage —Redemption of the whole by one co-mortgagor - 

Rights of redeeming co -mortgagor as against the others - Limitation — 

Act XV of 1877 ( Limitation Act) Schedule II Art 148. 

Where one of several co*morfciragors redeems the whole mortgage he 
thereby pats himself into the position of the mortgagee as regards that 
portion of the mortgaged property which represents the interests of the 
other co-mortgagors, and the period of limitation applicable to a suit for 
redemption brought by the other co-mortgagors is that provided for by Art. 
148 of Sch. II of the Limitation Act (XV of 1877). Such period begins to 
run from the date when the original mortgage was redeemable and not 
from the date of it s redemption by the aforesaid co- mortgagor Nura Bibi 
v. Jag at Narain (1) and Raghubir Sahai v. Bung ad All (2) followed : Umr- 
wi-nissa v. Muhammad Yar Khan '3) distinguished : Ram Singh v. Baldeo 
Singh (4) referred to. 

In this case one Ahmad Ali, the common ancestor of both parties, 
mortgaged certain property by a usufructuary mortgage on the 
5th July 1822. Ahmad Ali died in 1825 leaving four daughters 
who also subsequently died. After this Khwaj Bakhsh, the hus- 
band of one of them, redeemed the whole of the property in 182S. 
On the 5th February 1886, the plaintiffs, who were the represen- 
tatives of one of the daughters of Ahmad Ali, brought their suit 
against the defendants, who were representatives of the other three 

(1) I.L.E., 8 All., 295. (3) I.Jb.R., 3 All., 34 

(2) Weekly Notes 1856. p. 152. (4) Weekly Notes 1885, p. ,-'00. 
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1880 daughters, to recover possession of a J share of the property 
asjbvaq redeemed by Khwaj Bakhsh . The Court of first instance decreed the 
Ahmad plaintiffs’ claim. The defendants then appealed, and the lower 
Wazib Am, appellate Court decreed the appeal and dismissed the plaintiffs’ suit, 
on the ground that it was barred by limitation holding that, if the 
plaintiffs claimed on the hypothesis that the defendants, the represen- 
tatives of Khwaj Bakhsh were representatives of the original mort- 
gagee, then Art. 1 48 of the second schedule of the Limitation Act 
applied and limitation began to run from the date of the original mort- 
gage in ib22 ; while on any other hypothesis the possession of Khwaj 
Bakhsh and his representatives would have been adverse and the 
suit would be barred under Art. 144 of 8ch. II of the same Act. The 
case came in second appeal before Mahmood, J., who, by lhs ordei 
of the 17 th July 1888, directed it to be laid before the Chief Jus- 
tice for orders as to its being referred to a Division Bench. Subse- 
quently, on the recommendation of Straight and Mahmcod, J.J., 
the case was laid before a bench consisting of Edge, C. J. , Straight 
and Mahmood, J.J. 

Mr. Abdul Majid and Pandit Moti Lai , for the appellants. 

Pandit Suudar Lai , for the respondents. 

Edge, 0. J.— This was a suit for redemption of mortgage. The 
original mortgage was a, usulructuary mortgage of 1832, One of 
mortgagors redeemed the whole of the property in 1828. This 
snit was brought against his heirs on the 5th February 1886. The 
0 lower appellate Court dismissed the suit on the ground that it was 

barred by limitation., In my opinion the limitation applicable in a 
case of th s kind is the limitation which would have been applicable 
if the original mortgagee or his heirs had been the defendants to 
the redemption suit, that is, if Art. 148 of the Limitation Act 
applies, the period does not run fr >m the date of the redemption of 
the whole pr perry by one of the co-mortgagors, but from the time 
it would have run against the original mortgagee if he had been 
a defendant in the suit, as I understand the law, when one of 
two or more co-mortgagors redeems the whole, he, as to the portion 
which represents the interest of his co-mortgagors, stands in the 
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siloes of the mortgagee from whom he redeems, and, standing in l»8g 
those shoes, it appears to me that he has got the same rights and Ashfaq 
the same liabilities. If Art. H8 applies, as I think it does, this Ahmad 
suit is barred by time. If the ruling of the Full Bench in the case Wazie Ah. 
of Umr-U't-nma v. Muhammad Tar Khan (1) be correct and exhaus- 
tive, then also the suit is barred, as more than 12 years have run 
since the date of the redemption of the mortgage by the ancestor of 
the defendants ; so in either case the plaintiffs’ suit must fail. The 
ruling of the Full Bench above referred to was explained by my 
brother Straight and my brother Tyrrell in the case of Nura Bihi 
v. Jagnt N drain (2). It appears from that explanation that the 
attention of the Full Bench was not drawn to the question whether 
Art. 148 of the Limitation Act was one applicable to the case. There 
the attention of the Full Bench having been confined to the article 
before them, the result arrived at was that Art. 144 was held appli- 
cable. This appeal therefore must be dismissed with costs. 

Straight, J. — The facts out of which the question raised by 
this reference arose are very fully stated in the referring order of 
my brother Mahmood and it is wholly unnecessary to repeat them 
now. The learned Chief Justice has summarised the position of 
the parties to the litigation out of which this appeal arose by saying* 
that this is a suit by the plaintiffs, appellants before us, for redemp- 
tion of their share of certain property mortgaged in the year 1822 
from the defendants-respondents, who are the representatives of one 
of the original mortgagors, who in the year 1828 redeemed the 
whole of the mortgaged property. The three questions stated by 
my brother Mahmood in his referring order are : — 

(1) Is this suit governed by Art. 148 or Art. 144 of the limi- 
tation Act ? 

(2) If by Art. 148, is the starting point of the period of limita- 
tion the date of the mortgage of 1822 or the date of the redemption 
of 1828 ? 

(8) If Art. 144 applies, is the defendants 7 possession acquired 
under the redemption of 1828 to he taken as adverse to the plain- 
tiffs’ from that date ? 


(1) I. L. R. a A1M4 


( 2 ) I. L. R. 8 All. 
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It will be convenient for me at once to deal with the obvious 
matter that was passing through the mind of my brother Mahmood 
atthetimebe made the reference of these questions with regard to 
the applicability of Art. 144 to faots like those disclosed bore. No 
doubt what was present to his mind was a decision of tho Full 
Benoh passed in the year 1880 and reported in 1. L. 11., 8 All. 24 
( Umr- un-nma v. Hhilitttniiinii Yar Khan). 1 have already, as the 
learned Chief Justice lias observed, taken occasion, in conjunction 
with my brother Tyrrell, in the case of A urn Bib> v. Jagoi Narain (1) 
to explain the circumstances under which that particular ruling was 
delivered by the Full Bench. Having again refreshed my memory by 
reference to it, I am convinced that I was right in saying that the 
whole argument of the Full Benoh prooeeded upon the assumption 
that Art. 144 of the Limitation Act was the article applicable to those 
particular facts, and, assuming that particular article applicable, the 
question was whether, as stated in the order of reference of tho two 
learned Judges, there had been such physical possession as would 
lay the foundation for finding adverse possession. I am quite con- 
vinced that the equitable principle which was then recognised, under 
which a co-mortgagor redeeming for Ids other mortgagors was 
entitled upon redemption of the whole mortgage to hold their share 
as against them as security for the mortgage, was never referred 
to or discussed, and there was at that time no statutory provision 
in force which could have been brought to the attention of the 
Judges of the Full Bench to show that Art. 148 was the Limitation 
article applicable. Therefore, in so far as there is anything in that 
case to militate with the contention now raised, it must be taken 
that that case never did decide and must not bo regarded as an 
authority for deciding that Art. 148 is not applicable to such faots 
as we have here. Therefore it must be dismissed from consideration 
in dealing with the questions submitted to us. 

r ihen arises the question whether Art. 148 is applicable, and if 
so from what date does the limitation begin to run P Does it, run 
from the date of the original mortgage, or does it run from the date 


(1) I. L. iR. 8 All. 296. 
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of the redemption of the whole mortgage by one of the co-mortga- 1889 
gurs ? As to Art. 148 being applicable, I have no doubt. I have a she a q 
already committed myself to that view in the case of Nura Bibi Ahmad 
v. Jag at Narain (11 and there have been several other rulings Wazir Ali. 
to the same effect ; among others, one reported in the Weekly Notes 
of 1889, page 152, Raghubir Sakai v, Bunyad Ali . Further, 
even before the Transfer of Property Act came into operation, I 
took the view th it a co-mortgagor redeeming the whole mortgage 
stood in the shoes of the original mortgagee and was entitled 
to all the rights and the incidents connected with his estate. The 
principle that underlies that is, that he, having paid off the 
obligation to the creditor, is entitled to take advantage of all the 
incidents connected with the security as it stood in the hands of 
the mortgagee, or, in other words, he is entitled to all the rights 
and incidents connected with the mortgage as they were in the 
hands of the mortgagee at the time the redemption took place. 

Amongst others he cannot say that a new mortgage transaction 
commenced from that particular date, but bis position as mortgagee 
stands upon the same footing as it would have if the original 
mortgagee had assigned over to him by sale his mortgagee interest. 

Not only do I think that a co-mortgagor redeeming the whole 
mortgage stands in the position of the original mortgagee, but that 
time runs from the date of the original mortgage. No doubt this 
view is inconsistent with one expressed by the late Chief Justice, 

Sir Comer Petheram, in the case of Ram Singh v. lialdeo Singh (2). 

That learned Judge was of the same opinion as I am, as to the 
applicability of Art. 148 to the facts then before him. But it does 
not appear to have been seriously discussed before him as to what 
was the precise date from which the limitation would run, Mr. 

Abdul Majid is entitled to use that judgment in his favor, and it is 
entitled to all the respect which every utterance of that learned 
Chief Justice deserves. But I cannot myself agree with the view 
that the limitation runs from the date when the redemption took 
plaoe. It mast, in my opinion, relate back to the date of the original 
mortgage, and upon this I have explained my reasons in the case 


(1) I. L. R.,8 All. 259. 


(2) Weekly Notes 1885, p. 300, 
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of Nura Bibi\ . Jagat Narnia (1). The conclusion I have arrived 
at is the same as that of the learned Chief Justice, v*z.> that this 
suit was barred and that, this appeal must be dismissed with costs. 

Mahmood, J. — The facts of the case, as also the points of law 
raised by the arguments of the parties before me when the cate 
first came up before me in the Single Bench, are fully stated in my 
order of the 17th July 1888, and I regard what I then said as a 
portion of my judgment to daw 

That order shows that, at any rate, the case was a fit one for 
being disposed of by a Bench consisting of more than ono J edge, and 
it was in consequence of that circumstance that the ca e was laid 
before my brother Straight and myself ; and by our order of the 
6th December 1888 it was laid before the learned Chief Justice for 
consideration as to whether it may not, go before a Bench of three 
Judges. It is in consequence of this oiroumstanee that, this is the 
third time that this Court is hearing the case, a* d it has not been 
due to any other cause than my desire to obtain such authoritative 
ruling upon the points raised in the case as this Court can give. 

The points which arise in the case have been so completely dealt 
with by the learned Chief Justice and my brother Straight that l 
should be unnecessarily taking up their time if I dwelt upon the 
same points or made any endeavour to give expression to any exposi- 
tion of the law which would minutely deal with the various cases 
that may arise under it. The question, however, upon which the 
fate of the case turns requires two things : first, that it should be 
held by us that Art 144 of Soh. II of the Limitation Act has no 
reference to suits of this character ; and secondly, that suits of this 
character are governed by Art. 148. Upon both these questions I, 
who am never content with dealing with any case without dealing 
also with the ratio, viz , the essential steps of reasoning upon which 
the judgment proceeds, have no hesitation in saying, with all defe- 
rence, that the judgment of the Full Bench in Umr-un-nkm v. 
Muhammad Yar Khan (2) proceeds upon a theory of law as to the 
application of the Act. 144 which I find it impossible to accept. 

(1) I L. K. s Al). ate. 

* 

* 


(3) I. L. K. 3 All. 24. 
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Notwithstanding the clear distinction which my learned brother 1889 
Straight drew in tin case of Nura Bihi v. Jagat Narain (1) the result Ashfaq 
of what we have held to-day is to say that the Fall Bench ruling Ahmad 
need no longer be referred to for the purpose of finding out the Wjlziu An . 
periods of limitation for suits. 

Again it is also clear, and I do not wish to add a single word 
to what has fallen from my brother Straight upon the subject, that 
the ruling referred to in my referring older, ra., Rnm Singh v. 

Baldeo Singh (2) cannot possibly be consistent with the ratio upon 
which our judgment proceeds. The truth h, as I understand the 
W, that there are various manners and methods whereby a person 
may stand in the shoes of a mortgagee. There may be a case such 
as that of an assignee, or there may be a case such as that which 
the broad principle of equity known as sub-rogation involves. A 
co-sharer suing for the redemption of the whole of the property and 
obtaining redemption thereof is not a person in adverse proprietary 
possession, as the Full Bench ruling would probably require. He is 
simply by sub-rogation on the same footing as an ordinary person 
would be as representing the mortgagee, or rather the mortgagee’s 
interest in the property qua such of his co-sharers as have not 
either secured rede i ption or sued for it. 

When in a suit the question arises whether or not a co -sharer 
can obtain his share from a redeeming co-sharer, the case to my 
mind is a suit such as Art. 1 18 contemplates, and such a suit is 
governed by the 60 years 5 period. In the present case the original 
mortgage was so old as the 5th of July 1823 There was no 
endeavour made to prove that the redemption which took place in 
1828 was other than an ordinary redemption by ore co-sharer of 
other CO' sharers’ property ; the present defendants represent the 
right of the redeeming co-sharer and they are entitled to rely upon 
the same limitation as Art. 1 18 would require. 

There is, however, because it is on account of that reference of 
mine that the case has come up before us. one point more that I 
wish to add. The reference of course relates to four properties, as 


(1) Weekly Notes 1885, p. 800. 
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1891 mentioned in my referring order, and what we lmve held with 
resrard to this mortgage renders it unnecessary for us to consider 

A fi j-jT F A Q. o o w 

it hmax) the other mortgages mentioned in thu judgment ot the Court below, 
v ' . The view we have now taken defeats the whole suit The result is 

W A ZIK A h 1 * iii ci i • i j 

exactly what the learned Chief Justice and ivy brother (straight 
have said, vis , that this appeal stands dismissed with costs. 

Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Straight and Mr. Justice Tyrrell, 

r» t tz? MAEIAM BIBI (Plaintiff) v. SAK3N A and otheus (Defendants).* 

February 16* v 

Pardcth-nas kin woman— Conditions necessary to the valid execution of a 

document by — 

Where a deed executed by a pardah-nashin woman is sought to be set 
aside, it is for the party wishing to uphold tho deed to show affirmatively 
that the transaction intended to be carried out by the deed was a reasonable 
one, that the executant was fully cognizant or the meaning and legal and 
practical effect thereof and that; she executed the same with her full and 
free consent, that is to say, that she had independent advice on the subject 
and was not otherwise, as, e> <jf*» by reason of bodily or menial infirmity, or 
by reason of fraud or coercion practised upon her, incapable of giving a 
rational consent to the transaction. 

One Mariam Bibi a pardah-nashin lady of some 70 years of age, and 
more or less illiterate, executed on the i Jtk September l»8ri, a deed which 
purported to divest her immediately of all her property in favor of her son 
Murtaza Husen, who was dumb and imbecile, her daughter Bakina, who was 
named in the deed as guardian of Murtaza Husen, and that daughter's son, 
Muhammad Yakub. Muhammad Yakub was betrothed to a daughter of 
one Pakir Husen and one of Bakina's daughteis was manned to one 
Shakurul Husen. Those two persons, viz., Fakir Husen and Bliakurul 
Husen were mainly instrumental in procuring the execution of tho deed in 
question. The deed was drafted in very artificial language, and it was not 
shown that the executant ever understood its contents or effect. The exe- 
cutant was moreover at the time of execution in ill health and great mental 
distress, owing to the death of her son, Muhammad Husen, which had 
happened some months previously. The deed was also executed in the 
absence of the person who was at that time the executant's chief adviser 
and the manager of her property. Lastly, it appeared that as soon as the 
executant came to know what the true nature of tho deed was and that; 


ii u « ir £ fc ^PP e * l T N °' i89 c °A f n 8 i 89 1 fr v m a docree of Maulvi Shah Ahmad- 
uliab, Subordinate Judge of Allahabad, dated the 20th August 1889* 
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proceedings had been initiated in the Heron no Department for mutation of 
names, she took immediate measures to show her dissent, from the provisions 
of the deed and her disapproval < f what, had been done thereunder. 

Held that tinder the circumstances above set forth the deed in question 
could not be considered as having been executed under the conditions 
necessary in such eases and must be set aside. Ashgar AU v. Delrooa 
Banoo Begum (I). H Showed BuhkAi Khm v, Hotted nt Bibi (21 Behan L<d 
v. Habiba Bibi (3) and Kanlz Fatima v. Abbas AH (4) referred to. 

The facts of this case are sufficiently stated iu the judgment of 
Tyrrell, J. 

Pandit Sundar Lai and Munshi Qhuhm Mujtaba , for the 
appellant. 

Munshi Kashi Prasad, for the respondents, 

Tmkell, J. — The appellant brought a suit to obtain a declaration 
that a deed executed by her on the 1 1th September 1888, may be 
declared null and void, on the ground that it was fraudulently 
framed so as not to express her intentions is executing it and is 
therefore inoperative and null. The defendants are her daughter, 
the minor son of that daughter, and the plaintiff’s adult son, who 
is dumb and imbecile. The suit was instituted on the 22nd 
February 1889, and was dismissed by the Subordinate Judge of 
Allahabad on the 20th August 1889. The defence to the suit was 
that the deed expresses the declared and true intentions of the 
plaintiff, who with full knowledge of its contents was a party to 
its registration and to the subsequent application for mutation of 
names iu favor of the defendants under the terms of the deed and 
to the possession of the defendants in accordance with the deed. 
The plaintiff is over 70 years of age, and on the 11th September 
1888 was the absolute owner in her own right of an 8 anna share 
in llakmanpur in the Allahabad district, with groves appertaining 
to the same and a house in Rakmanpur, and also of a 2 anna 8 pie 
m\id estate in the village Amwa iu the MIrzapur district, and also 
of certain decrees and outstanding claims for money, the entire 
property being valued roundly at 10,000 or 11,000 rupees. Half 
of the 8 annas zamindari share of liahmanpur was at the time in 

(1) I, L. It., 3 Calc,, 324. (3) I. L. It., 8 All., 627. 

(2) I. L. It., 15 Calc., 684. (4) Weekly Notes 1887 p. 84 
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possession of a mortgagee, but the rest of the property was in the 
possession of the plaintiff and the plaintiff had acquired this pro- 
perty, not through her deceased husband, hut from her own family 
and otherwise. She had by her deceased husband two sons, the elder, 
now about 50, being the defendant Murtassa liusen, alias Chatar, 
dumb and imbecile, who lived with and on his mother, the younger 
named Syed Muhammad Husen, who died in February 1888, aged 
45 years, and a daugh ter, the female defendant, whose minor son, 
the defendant Muhammad Yakub, is engaged to be married to the 
daughter of Fakir Husen of Sheikhpur, who was the principal agent 
in the execution of the dee d in question. The loss of her second 
son, who was the prop of his mother’s old age and manager *of her 
estate and business, plunged the plaintiff into the deepest grief, and 
in August 1888 she fell into severe sickness which made her 
anxious to dispose of her property before she died. She says in 
h' a r plaint that her idea was to set apart of her estate for religious 
objects to the spiritual beniht of herself and her deceased son and 
to devise the remaining f to her daughter Salami and her imbecile 
son, who were to take possession thereof in shares in accordance 
with their interest under the Muhammadan law of succession after 
her death. At this time her daughter and the minor defendant, 
whose place of residence is in the Jaunpur district, were on a visit 
to the plaintiff who had recently negotiated the marriage of Mu- 
sammat Sakina’s daughter with one Shakurul Husen, a resident of 
Sheikhpur and the betrothal of Mu sammat Sakina’e minor son, the 
defendant Yakub, with the daughter of Fakir Husen, also a resident 
of Sheikpur in the Allahabad district. In the month of Septem- 
ber 1888, the plaintiff says that her daughter Sakina, in co-opera- 
tion with this Shakhurul Husen and Fakir Hnsen, under pretence of 
cringing about the execution of a deed to carry out the above 
intentions of the plaintiff, took her away from her house in Rah- 
manpur to their own place some 7 or 8 kos distant and there made 
her a party to the execution and r egistration of the deed of the 
llth {September I8s8, and to the initiation of proceedings in the 
local Revenue Office in connection therewith. The plaintiff alleges 
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that she was wholly unawaie of the main contents ami of the legal 
and actual effect of the deed ; that she had no Idea that it was a 
deed which would or could have operative effect in her lifetime ; 
that she was also ignorant of the purport of the application In the 
Revenue Department, and that it was not till late in October 1888 
that she became aware that proceedings were on foot to expunge 
her name from the public records of title and possession of her 
Allahabad property. She promptly protested in the Fhuipurtahsil 
office against the proposed alteration in the public record, but 
without success, and her appeal in this respect to the Collector of 
the district was disallowed on the 11th February 1889. In these 
objections she stated from the first that the respondents had taken 
advantage of her old age and practised deoeit and fraud upon her 
in the execution and registration of a deed. She derives her cause 
of action from these proceedings, but declares that no change of 
possession, in fact, has as yet taken place in respect either of her 
title or her possession of the property, the subject matter of the 
suit. The defendant, Mus mimat Sakina, for herself and as guar- 
dian of her minor son Yakub and her imbecile brother Murtaza, 
admitting the execution and registration of the deed and the 
institution of the mutation proceedings, denied that the plaintiff was 
ignorant of any of the terms or of the effect of the deed, main- 
taining that she was made aware of them and was a party to them 
with the fullest knowledge, notice and assent. The defendants 
also claimed to have obtained complete possession under the deed. 

The issues set down for trial were : — 

(1) . Of possession. 

(2) . Of the knowledge and notice with which the plaintiff exe- 
cuted the deed, i. whether the plaintiff, had full knowledge, 
notice and consenting power in respect of all the terms and of the 
legal effect of the deed, or the execution thereof was procured Tby 
or for the defendants through fraud practised on the plaintiff. 

The Court below found that the deed was executed with the 
full knowledge and understanding of the plaintiff, who at the time 
had full disposing power, and that possession had consequently 
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been delivered to the defendants. I will consider afterwards, as the 
ease was argued before us at length upon all the issues, the evidence 
and the reasonings which led (he Court below to these findings, 
both of which are in my judgment incorrect. But (lie main and 
paramount question raised by the pleadings has not been sufficiently* 
it at all, taken into consideration in the trial of the case, although 
it is and must be the real pivot of decision in actions like this for 
relief from the operation of a deed admittedly executed but chal- 
lenged on the ground of fraud. This issue of course is whether the 
Court had reason to be satisfied that the plaintiff appellant was in 
the true and full sense of the word a consenting party to the deed 
of the 11th September 18S8 ; that the meaning of all the phrases 
and clauses of the deed were fully explained to the plaintiff; that 
she knew, not only what she was doing, but also what the legal and 
practical effect of the deed to her and her estate would be ; and that; 
there was evidence of entire good faith (uherrimae fidei) in respect 
of the entire contract and the proceedings consequent thereupon. 
The law on this subject has been fully oxplaino 1 in many judg- 
ments of their Lordships of the Privy Council, notably in the case of 
Asghar Ali v. Detroos Banoo Begum (1), in which if was laid down 
as a general rule that u it is inoumbent on the Court, when dealing 
with the disposition of her property by a p irda- nankin woman, to be 
satisfied that the transaction was explained to her and that she 
knew what she was doing, and specially so in a case *** where, for 
no consideration and without any equivalent, a lady has executed a 
document which deprives her of all property.” 

This and other rulings are referred to in detail in the oases of 
BehariLaW Habiba Bibi (2) and Eaniz Fatima v. Abbas Ali( 8), in 
both of which judgment was delivered by my brother Straight, and 
in Mahomed Bvkhsh Khan v. Hosseini Bibi (4) where the Judicial 
Committee laid down the following tests as being generally appli- 
cable to all oases of deeds executed by pardah-nashin women in the 
Last, tests which are still more forcibly applicable to a case like the 

(1) I. L. B ., 3 Calc., 324, at p. 327. (8) v oekly Notes 1837, p. 84. 

(2) I. L. E., 8 AIL, 267. (4) I. L. IL, 15 Calc., 634. 
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sent, where all the circumstances of the plaintiff and the medicaj 
evidence on the record raise serious doubts whether she was in the 
months of September and October 1888 in the true and full sense 
of the words compos mentis for the transactions in question We 
have to see whet heft the arrangements embodied in the deed of the 
llth September 1888 were righteous in their character, whether 
they were provident or improvident in regard to the old lady, the 
plaintiff, whether the arrangements were such as to require that she 
had previous independent advice regarding them ; and what was the 
origin of her intention to act in the ways the document sets out. 
Now, except in regard to her mental health and the presumable 
good Vill of the parties around her at the time, the Court below has 
not considered any of these points, and it was frankly admitted at 
the hearing of the appeal by the learned Counsel for the respondents 
that the record contains no evidence and no materials for a finding 
on the paramount question of independent advice. We have an 
exeoutant far advanced in years, over 7 0 years of age, shattered in 
health, and more particularly in her nervous organisation, by an 
overwhelming calamity which had left her for the first time for very 
many years without any independent counsellor in her own house. 
She is evidently a woman of an excitable and morbid temperament. 
She is illiterate, and she was surrounded by persons who had con- 
siderable and conflicting interest in the disposition of her estate. It 
appears that, though her daughter Sakiua Bibi lived mostly with 
her husband in the Jaimpur district, the plaintiff had been helpful 
in the nurture and education of her young family, the minor son 
Yakub being educated and cared for at the plaintiff’s house. It 
also appears that the defendant Murtaza was the almost helpless 
object of the plaintiff’s care and support, but under the Muham- 
madan Law the defendant Sakiua and her brother Murtaza would 
be the sole heirs upon her death of the plaintiff's property, the for- 
mer presumably taking | and the latter § of the whole. On the 
death of her son, Muhammad Husen, one Yad Ali, a nephew of the 
plaintiff, took his place in the management of her affairs, and we 
find that his sister is married to the imbecile Murtaza. I noticed 
above that Shakurul Husen is married to one of Sakiua Bibi’s 
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daughters, while her minor eon Yakub is betrothed to the daughter 
of Fakir Husen of Sheiklipur. Thus it would bo to the interest of 
Shakurul Husen and Fakir Husen that some provision should be 
made for Musammat Snkiua Bibi’s son and daughter just mentioned. 
One of the modes for effecting this would ho to «it down the lawful 
share of the imbecile defendant and to increase that of Sakina Bibi, 
an arrangement which would be obviously distasteful to Yad Ali, 
the brother-in-law of the imbecile heir Murtaza. Evidently, then, 
here was a oase peculiarly calling for independent advice We 
will see later on how this condition was fulfilled. To apply the 
other tests mentioned above, it will be convenient now to glance at 
the deed. It is printed at page 12 of the appellant s biok ansi is 
No. 6 of the record. It sets out that Mariam Bibi, aged 70 years, 
desired to divide all her property among her offspring and heirs and 
to put everyone of them in possession of shires and property “ dur- 
ing her lifetime.” I may observe here that the document, which is 
of considerable length, is couched in technical and artifieinl phrase- 
ology, the terms used being onemlly foreign in their character, main- 
ly Arabic, such as would not ordinarily, or at least readily, he un- 
derstood by an old, infirm, illiterate and partially deaf woman 
For example, the very important words “ during my lifetime ” ai o 
in the vernaoular of the deed “ ha hatjat apne” whereas a person 
like the plaintiff would certainly not use such a phrase, but would 
say “ apni zindagi men” or “jib tak hi niiin zinda rahnn.” The 
property was divided under the deed as follows : — That 8 annas of 
the Rabmanpur property j 1 with the groves and dwelling house should 
be given and delivered at once to Mir Murtaza Husen and to Mu- 
hammad Yakub in equal shares, and that Musammat Bakina should 
at once have title and possession of all the Mirzapur m’afi property 
and all the plaintiff’s decrees and outstanding debts respecting that 
estate and that the exeoutant should at once be romoved from the 
Government papers and should have thenoeforth no claim to any 
part of the property. Further, the imbeoile defendant Murtaza. 
and his property were placed under the guardianship and protection 
of Musammat Sakina Bibi. In this way, while half the Allahabad 
property was given to Sakina Bibi’s son Yakub, who was not an 



ALLAHABAD sebies. 


15 


VOL. XIV.] A “ 

heir at all, Sakina Bibi took all the m’afi property in Mirzapur with 
the decree and other securities attaching thereto, and, mher capaci- 
ty of guardian of her minor son and imbecile brother, she became 
practically the mistress of all the Allahabad estate for many years 
and of Murtaza’s half for the full period of his life. The dee Was 
executed in the village of Sheikhpur closely adjoining the village 
and tahsil of Phulpur, the plaintiff’s name was attached to this deed 
' by the pen of Fakir Husen of Sheikhpur, whom I have mentioned 
above and her signature professes to have been attested by Muham- 
mad Hanif of Sheikhpur, Muhammad Ishaq of Sheikhpur Waz 
Khan of Sheikhpur, Abdul Ghafur of Sheikhpur and Muhammad 
Bakhsh of Sheikhpur. 1 have said that the execution of the need 
purports to have been attested by these men. It w, 11 appear fur- 
ther on that not one of these men was present when the plaintiff s 
name was put to the document. On the same 11th September 188 , 
between 3 and 4 o’clock the deed was presented for registration in the 
tahsil of Phulpur by Fakir Husen, the executant at the time lying m 
her doli oubide the building. The regis-ering officer recorded that 
the plaintiff was identified in the doh by Fakir Husen and by Abdul 
Ghafur one of the attesting witnesses just mentioned, and he wrote 
that “’the executant requested that the deed after registration 
should he handed over to her relation Fakir Husen,” and the do- 
cument was registered upon that day. Immediately afterwards 
the plaintiff, through the same Fakir Husen and Abdul Ghafur, 
put iu the petition No. 35 of the record praying for expungement 
of her name and record of those of Murtaza i Insen ana Muham- 
mad Yakub in lieu thereof for the 8 annas zaminddn of Rahman- 
pur • the minor, Muhammad Yakub, to be and to remain under the 
guardianship of his mother Musammat Sakina Bibi. The plaintiff 
was again identified in this office by the same Fakir Husen and 
Abdul Ghafur, and at the same moment a counter-application for 
...corf of the names of Sakina, Martas. Husen and l Muhammad 
Yakub wa. put in by Sb.kurul H», son-m-law of Sahna bibs. 
W hen Ibe proceedings!.! reached this stage the a y was a ea o 
bet home in Rabmanpnr, where, she said, some week, afterward, 
she learned with amassment that she had set prooeedmg. on foot 
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which would divest her of all title to and possession of her Allah- 
abad property. Let us see now what the character of this transac- 
tion was. From the plaintiffs point of view, if can hardly bo 
described as a righteous thing that in her old ago and infirmities she 
should have been put entirely at. the mercy of her daughter, whose 
marriage duties required that she should for the most part reside 
far away from the plaintiff in her husband’s house in Jaunpur. 
while the other persons to whom she had transferred everything 
she possessed in the world were an adult imbecile and a young boy. 
The improvidence of the transaction requires no statement, and it 
appears to me that the disposition of property contained in the deed 
is as remote as possible from the ideas which are shown to haVtt pos- 
sessed the old lady’s mind when her intention to deal wit.li her pro- 
perty in anticipation of her death originated. I have said above 
that it is conceded that there is no evidence whatsoever that the 
plaintiff had any independent advice in respect of the execution of 
the deed, and this would itself bo a sullioient reason for reversing 
the decree below and for giving the reliol she seeks, hut l may ns 
well briefly consider the bearing of the evidence upon the other 
features of the case. It is incumbent upon the defendants who set 

up and rely upon the deed to show aflirinativoly that the plaintiff 

entered into it with full knowledge and understanding and disposing 
power, and that the entire transaction was free from circumstances 
throwing any shadow of doubt or suspicion on the inception, exe- 
cution and application of the deed. The evidence of Yud Ali, whose 
interest in the case is of a perfectly justifiable and legitimate cha- 
racter, is instructive upon these points. His interest or bias is 
limited to this, that he objects to see his sister’s husband, Murtaxa 
Husen, deprived of his lawful share in the estate under the Mu- 
hammadan Law. This desire seems to me to be not only natural, 
but, looking to tbe disabilities of Murtmsa Husen, commendable 
also. Yad Ali proved that he was the person best qualified to advise 
tbe plaintiff in Angust-September 1888 about the disposal of her 
property ; that he was the person most accessible t,o her at tho time ; 
that her main desire then was to deal with l of the property for 
the spiritual benefit of herself and her favorite son, the remainde r 
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of the property being left to follow the ordinary course of Muham- 1891 
madan law at her death. lie stated that he was absent from Eah- Mariam 
manpur in September when the plaintiff was taken alone to the Bibi 
residence of Fakir Husen in Sheikhpur, and that before she left she S akin a. 
told him in the presence of Fakir Husen in Eahmanpur that 
fC Fakir Husen agreed in her idea of reserving | of the property 
for religious purposes and leaving the rest to Sakina and Murtaza 
after her death/’ He stated that in October he learned by a letter 
from Sheikhpur, written by a person practising in the Phulpur tah- 
sil, what the real contents of the document were, and he also heard 
in this way of the mutation proceedings. He then told the plain- 
tiff th&t the document was not written in the way she meant and 
that it contained no provision for religious uses. He said that the 
plaintiff at once ordered him to recall the document and to bring 
Fakir Husen to her, but that they could not get either the docu- 
ment or Fakir Husen. The witness shortly afterwards lodged for- 
mal objections, on behalf of his brother-in-law and of the plaintiff, 
to the dnkhil hharij proceedings. The plaintiff ga7e similar evi- 
dence, and though her testimony contains inconsistencies and con- 
tradictions, they appear to me to be due to her peculiar condition 
at the time when she was ill, nervous weak, excited and indignant. 

Her evidence as a whole produced on our minds a strong impres- 
sion of its substantial truth and honesty. She swore that her wish 
in August and September 1888 was “to give some property in the 
name of God and make a mosque for the benefit of myself and my 
deceased son in the next world, and that the remainder should remain 
in the name of my dumb son and Sakina during my lifetime.” The 
latter words wero cited by the learned counsel for the respondent in 
support of the provisions of the deed putting Sakina and Murtaza 
Husen in possession of a part of the property during the plaintiff’s 
lifetime, but this would not be the same thing as making over the 
property in proprietary possession to any one, and further, however 
this might be, it is utterly divergent from the terms of the deed, 
which reserve nothing whatsoever for spiritual uses, and devise part 
of the property to the minor defendant, Muhammad Yakub. The 
plaintiff added that the foundation of the mosque had been laid by 
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her, and that she was preparing bricks for building it. She swore 
that when she was taken to Fakir Husen’s house and the execution 
of the deed was proposed to her she bade them send for Yad Ali, but 
was put off by Fakir Husen, who said that he wo sat Allahabad. She 
swore that Fakir Husen never explained the deed to her, nor read 
it to her, nor gave it to her. She swore that she had no conversa- 
tion with the attesting witness Muhammad Hanif, and that she 
never saw the other attesting witness Wazir. She went farther 
and swore that she did not tell any person in Sheikkpur to witness 
the deed. She added that she keeps pardah from the attesting 
witness Muhammad Ishaq and she disowned all knowledge of the 
proceedings after registration at the tahsil of Phulpur* She*ohal- 
lenged Fakir Husen, who was present during her examination, “to 
stand up and any in her presence and in that of the Commissioner 
taking her evidence that he had explained anything to her.” She 
declared that the moment she heard in Ootober 1888 of the fraud 
praotised upon her, she ejected Sakina Bibi and her family from her 
house in Bahmanpur. As against this evidence the defence relied 
on a deposition of the plaintiff made in the Revenue Department 
on the 10th November 1888, whioh was admitted in evidence by 
the Court below against the plaintiff and to whioh sho took no ob- 
jection. She then said, “ I have executed the deed of partition,” 
whioh no doubt she had, in so far as she authorized Fakir Husen to 
affix her name to the paper purporting to be the deed of partition 
of the 11th September 1888 ; but this admission does not help the 
respondents, more particularly when we find it accompanied by the 
statement that the deponent had no wish that any change whatever 
should be made in respect of her property during her lifetime- 
The statements of Yad Ali and ol the plaintiff as to her intentions 
prior to the execution of the deed are strongly corroborated by the 
apparently independent and respectable evidence of the witness 
Dawar Husen, who is related to the plaintiff and has no apparent 
interest in this controversy either way. I will now examine the 
evidence which the respondents rely on in defence of the deed. 
Fakir Husen of course is the leading witness. I have shown how 
he was interested in the peculiar provision for the defendant, Mu- 
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hammad Yakub, who had no title to the plaintiff’s inheritance under 1891 
the Muhammadan law. He deposed that the draft or the docu- Miriam 
ment was read over to the plaintiff, but there is no evidence of this ^-bi 
fact. He said that since the execution of the document the de" Saeima. 
fendants arc in possession of the property, 5 ’ but I believe this state- 
ment to be absolutely untrue. He said that “ it was the plaintiff’s 
desire that the document should be completed away from her home 
in Rahmanpur to avoid the opposition of Yad Ali ” There is no- 
thing to support and much to contradict this statement. He said 
that he handed over the document to the plaintiff after he had affix- 
ed her name to it, and he implies that it did not again come to his 
hands till after registration. I believe the state ment to be incorrect 
for reasons which which will appear below. And lastly, this witness 
had to admit that he was taking an active part in conducting and 
supporting the respondents 5 case, and that Ata H usen, their leading 
witness on the issue of possession, was closely related to him bj 
marriage. The remaining witnesses belong to the group directly 
connected with the execution and registration of the deed. Mu- 
hammed Hanif was not present when the deed was signed by the 
plaintiff. He says that he was subsequently asked to make attesta- 
tion and did so He makes the surprising statement that u he had 
read this deed of gift and had read it over to the plaintiff in a loud 
voice. All the contents of the deed were admitted by the plaintiff. ” 

He gives no reason for this unusual proceeding. His attestation, 
such as it was, was limited to this, that the plaintiff told him she 
had previously executed the deed. What then would be the need 
for or likelihood of this ex post J act o recitation and admission? This 
is, I think, the first time in Many years that I have heard of a 
marginal witness of this sort being expected or allowed to read a 
deed to the executant. The witness was no relation or close friend 
of the plaintiff. He is a brother-in-law of his co-witness Muham- 
mad Ishaq He is in no way connected with the defendants or 
with Fakir Husen, but is in a position to swear that this document 
66 was not executed nor any draft of it made with the advice of 
Kazi Pir Bakhsh, Shakurul Husen and Fakir Husen 55 But in this 
he is directly contradicted by the independent witness Muhammad 
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Bakar, who “ wrote out the deed from the draft brought to him for 
that purpose by Kazi Pir Bakhsh, Shakurul Husen and ll akir 
Hr sen, ” He had no idea, he says, where and when the document 
attested was executed. He said that the plaint Hi’ had never taken 
his advice on any matter except on this occasion, and he adds the 

significant statement that there was no one in the room during 

the interview when he was reading the document to hoi. I do 
not believe this witness. The next is Muhammad Ishaq, ile also 
was no witness to the execution of the deed. Ho says n — v£ the 
plaintiff asked me to sign, and so I signed The deed had already 
her signature before I attested it. ” He did not read the deed, but; 
strange to say, the plaintiff told him its provisions. This witness 
is the brother-in-law of the proceeding witness, and the nephew of 
Shakurul Husen, son-in-law of the respondent Bakina Bibi, W hen 
the witness was asked how he knew that the contents of the deed 
were in conformity with the executant's wishes he pretended that he 
read the document after registration and found that it tallied with 
what the executant had told him. I do not believe this witness, N ext 
in order comes the attesting witness Wassir Khan, a Kan wal or 
itinerant bard, whom the witness Fakir Husen desoiibedna “belong- 
ing to a high caste He professes to know and come into tlio 
presence of the plaintiff, which she indignantly denied. He says 
that he was called into the plaintiffs sitting room and near her 
bedside he read the deed from beginning to end and then attested it. 
At this interview also no one but the witness was present. The 
remaining marginal witnesses were not examined, or at loatt thoik 
evidence has not been brought before us, although one of them was 
the At dul Grhafur who professed to identify the plaintiff in tlx© 
registration of the deed and in the mutation department, 

I find it difficult to understand how upon such evidence as this, 
contrasted with that of the plaintiff, of Yad Ali, and of Da, war 
U usen, the Court below persuaded itself that the deed was executed 
with the full knowledge and compiehention of the plaintiff on her 
part and without fraud or undr 6 advantage of any sort practised 
on the other side. The rest of the evidence is devoted to showing no 
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the one hand that the plaintiff never for a day parted with possession 
of her property, and, on the other, that the defendants after the 
mutation of names obtained possession of all the property, except 
such as was in the hands of a mortgagee. It is enough to say on 
this } oint that I find the balance of testimony largely in favor of 
the plaintiff ; the few insignificant instances of rent alleged to have 
been paid to the respondents on the Mirzapur property being 
evidently manufactured for the purposes of this suit, and not being 
such, even if they occurred, as to indicate any real or practical 
possession in defeasance of the plaintiff's possession. I will now 
only notice briefly the reasons which influenced the Court below. 
The learned Subordinate Judge made a point against the plaintiff 
out of the 4th paragraph of her plaint in which she, a Sunni pro* 
fessed an intention of providing a wakf for “ Imambara and 
Majlis in honor of the two Imams/ 5 whereas such a dedication 
of property would be made by a Shia Muhammadan only, but 
the Subordinate Judge himself had noticed that the intention of 
the plaintiff, as described in her own evidence and in that, of her 
witnesses, was to build a mosque, which it appears was in course 
of erection during the trial of the suit below, while the develop- 
ment about the Imambara and Majlis appears for the first time 
in the plaint. I think it is more fair to judge the plaintiff by 
her proved wishes in August-September 1888, than by the coloring 
they received in her plant in February 1889, which was drawn 
up by her Shin friend and karinda, Yad Ali. However this 
may be, the deed would remain equally divergent from her 
expressed wishes, whether they referred to a mosque only or to 
Imambara and Majlis purposes also. The Court below was wrong 
in finding that the registration endorsement on the deed shows 
that the contents were read out the executant. On the contrary, 
it shows that the contents, of s. 82 Act III of 1877, were explained 
to the executant, which is a very different thing It is not evident, as 
the Court below said, “from the testimony of Muhammad Hanif ? 
Muhammad Ishaq and Fakir Husen that the contents of the deed were 
read out to plaintiff and the purport of the deed was also explained to 
her. As I pointed out above, Fakir Husen did not prove that the 
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contents were read out to the exooutant. I explained why I dis- 
believe that Muhammad Han if or Muhammad Ishaq read the paper 
at all, ami no witness pretended that lie or any one else explained 
the deed to the plaintiff. The learned Subordinate Judge’s remark 
“ that the plaintiff’s object would have been frustrated if she had 
embodied it in a will instead of a deed of gift, because a will 
operates as regards one-third only of the property/’ is misleading, 
because be overlooks the limitation to the rule in the case of 
consent of heirs. The Court below derived a further presumption 
against the plaintiff from the fact that “ she remained silent for 
a long time after she had come to know that the deed had been 
executed contrary to her wishes.” But she did not do so. Some 
time in October, probably early in the month, Yud Ali got a hint 
of the facts of the case and told his employer, who took the 
promptest notion possible in the matter by at once ejecting Sakina 
and her family from her house and society. She did not do (his 
immediately on her return from Shoikhpur to her homo, as tho 
Court below thought, but some time afterwards when her sus- 
picions were roused as to the honesty of tho transaction. 

It as needless to consider the rest of the judgment upon the 
legal aspect of the sort of possession requisite to make a gift good 
under the Muhammadan law, as I am satisfied that possession 
did not pass at all. For the reasons which I have stated above 
I hold that the plaintiff should have got a deoree, not only on 
the sufficient ground that she had been led into his deed dispos- 
ing of her property under suspicions circumstances and without 
independent advice, but also because she has in my opinion fur- 
nished good reasons for holding that she was deceived into putting 
her name to that deed under the impression that its contents 
were substantially different from what in fact they are. Allowing 
the appeal I would reverse the decree of the Court below and 
decree the appellant’s claim with costs of both the Courts. 

Straight, J, — I entirely concur in the judgment of my brother 
Tyrrell. 


Appeal decreed . 
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Before Mr. Justice Mahmood. 

SABKI (Plaintiff) v. GANESHI (Defendant).* 

Civil Procedure Code, s. 566 -Remand— Court to which remand is made not 

competent to delegate its functions in respect of such remand. 

When a case is remanded under s. 666 of the Code of Civil Procedure 
to the lower appellate Court for finding on certain issues, .t is not competent 
to that Court to delegate the decision of those issues to a Court subordma e 

thereto. 

The facts of this case are as follows : 

One Hira Lai died in 1881 leaving surviving him a widow, 
Musammat Darbo, two daughters, Musammat Sabri and Mu- 
sammat Ganeshi, and a daughter-in-law, Musammat Knar, widow 
of a deceased son. On bis death his widow, Musammat Darbo, got 
possession of his property and her name was entered against it on the 
Revenue records. Musammat Darbo died in 1885, and Musam- 
mat Knar was then put into possession of the property Musam- 
mat Kuar sold the property on the 23rd December 1887 to one 
Rukha. Thereupon Musammat Sabri sued her and her vendee to 
8 et aside the sale of the 23rd December 1887, and to get posses- 
sion of the property. In this suit she succeeded, and obtained pos- 
ession On the 10th January 1889 Musammat Ganeshi brought 
this present suit against Musammat Sabri, claiming exclusive pos- 
session of the property in question on the ground that she was in- 
digent and nnprovidedfor, while her sister, the defendant, Musam- 
mat Sabri, was in good circumstances. The Court of first instance 
and the lower appellate Court both agreed in holding that the plam- 
tifl was entitled to succeed. The defendant then appealed to the 
High Court. The appeal oame before Mahmood, J., who, on the 
25th February 1891, remanded issues as to the respective means 
of the plaintiff and the defendant for determination by the lower 
appellate Court. The subsequent facts sufficiently appear from the 
iudgment of Mahmood, J. 

Mr W M. Colvin and Pandit Moti Lai, for the appellant. 

Mr. Amir-ud-din and Munshi Sukh Ram, for th e respondent. 
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Mahmood, J.— For the reasons stated in. my order oC the 2oth 
February 1891, this case was remanded under s. 500 of the Code 
of Civil Prooedure to tho lower appellate Court tor clear findings 
upon oertain issues therein mentioned. 

The learned Subordinate Judge of Saharanpur, as the Judge of 
lower appellate Court, by his rubkar of tho 13th March 1891 dele- 
gated the trial of the remanded issues to tho Munsif of Muzatl’ar- 
nagar with the consent of both the parties. 

The Munsif accordingly tried tho issues and recorded findings 
in his proceedings, dated tho 28th March 1891. Upon the issues 
he came to the following conclusions : — 


“Both the sisters are, in my view of the evidence, possessed of 
scanty subsistence, both are unprovided for, and both indigent*” 


These findings of tho Munsif appoar to have been Mmt back to 
the Subordinate Judge, who, on the 9th April 1881, fixed the 13th 
of that month to hear parties on such findings. 


Accordingly on the 13th April 1691 the findings if tho Mun- 
sif ooming on for decision before the Subordinate Judge, that offi- 
cer contented himself by simply expressing tho view that ho con- 
curred in the opinion of the .Munsif as to the findings recorded in 
the proceeding, dated the 28th Maroh 1891, and referred to above 

<& 

The findings of the Munsif were thus adopted by tho Subordi- 
nate Judge, and it appears that the pleaders for neither party raised 
any objection to such a course. 

Thereupon the Subordinate J udge, aooapting the findings of the 
Munsif, has returned those findings to this Court, as if they were 
the findings of his Court, as the Court of First Appeal, to which 
the case had been remanded for determination of certain points of 
fact under s. 666 of the Code of Civil Procedure. 

In am of opinion that the prooedure of the learned Subordinate 
Judge was entirely erroneous, that the order of this Court of tho 
25th February 1891, directed as it was to the lower appellate Court 
" to be carried out by that Court, and that the learned Subordi- 
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nate Judge in delegating his functions to the Munsif by his order, 
dated the 13th March 1891, acted ultra vires and without juris- 
diction. 

I am further of opinion that the findings of the Munsif recorded 
in his proceeding, dated the 28th March 1891, did not satisfy the 
requirement of this Court’s order of remand, dated the 25th Feb- 
ruary 1891. 

As has already been observerd, the Subordinate J udge acted with* 
out jurisdiction and the whole proceeding is illegal and ultra vires. 

Under these circumstances, following the uniform practice and 
r ulings of this Court, I am constrained to hold that there are no 
findings such as would satisfy the remand order of the 25th Feb- 
ruary 1891, and it is my duty to remand the case again to the 
learned Subordinate Judge for clear findings upon issues mentioned 
in my order of the 25th February 1891, with reference to fhe 
observation I have made. 

I order accordingly. Upon rooript of the findings ten days 
will be allowed to the parties for objections. 

Cause remanded . 


APPELLATE CRIMINAL. 


Before Mr. Justice Straight. 

QUEEN-EMPRESS 0. HUGHES. 

Jury, misdirection of —What amounts to misdirection— Ad XL V of i860 1 

ss. 361 , 366 . 

In a trial with a jury under s. 366 of the Indian Penal Code the Judge 
on the question of intent charged the jury in the following words : <c It 
remains only to consider the question of intent. The charge was that: the 
girl was kidnapped in order that she might be forced or educed to illicit 
intercourse. As to this, it is sufficient, to say that no other inference is pos- 
sible under circumstances. When a man carries oil a young girl at night 
from her father’s house the presumption is that 1m did so wilh the intent 
indicated above. It would be open to him, if lie had admitted the kidnap- 
ping to prove that ho had some other object, but no other object is 
apparent on the face of the facts/’ 
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Reid, that this amounted to ft misdirection of the jury. The question 
of intent was a pure question of fact, but the way in which it had been put 
to the jury left them no option but to adopt the view taken by the Judge, 

Ihe facts of this case sufficiently appear from the judgment of 
Straight, J. 

Babu Parbati Char an Cha f arji for the appellant. 

The Government pleader, Munshi Ram Parsad, and Mr* </* 
Simeon , for the Crown. 

Straight, J.— In this oase John Michael Hughes was tried in 
the Sessions Court before the Sessions Judge and a jury for the 
offence of kidnapping one Claudia Caleb, the daughter of John 
James Caleb, a girl aged 13 years and 7 months, from the keeping 
of her lawful guardian, with the intent that she might be compelled^ 
or in order that she might be forced or seduced, to illicit intercourse* 
Along with Hughes was tried a man of the name of David Baptist, 
who was charged with the abetment of the above offence. The last 
mentioned person was acquitted, but Hughes was convicted and 
sentenced to a period of seven years’ rigorous imprisonment. It has 
been objeoted here on appeal that upon the question of intent tho 
learned Judge misdirected the jury in such a way as to cause pre- 
judice to the accused, Hughes, and upon that ground 1 am invited 
to set aside the proceedings and direct a new trial. 

Now the offence provided for by s. 306 of the Penal Code invol- 
ves two ingredients. First, thei e must be kidnapping or abduction, 
as defined in ss. 361 and 362, and next, the aot of kidnapping or 
abduction must be done with either an intent or a knowledge, or 
with the objeot, that certain things may happen which are mentioned 
within the four corners of s. 366. In the present oase the intent 
charged was as I have already indicated, and it is in reference to 
the learned Judge’s remarks upon that head that I am invited to 
intervene. Now I should be the last person to be too technical as 
to the language used by a learned Judge in charging a jury. At 
the same time it is essential, so long as this latter institution has 
allocated to it in certain cases the duty of determining questions of 
facts, to draw a very broad line between what the duty of a Judge 
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is and what the duty of a jury is, and to see that the Judge has not 
1 ntruded himself and his views into the province of the jury in such 
a way as to lead them to form an opinion expressed by him that 
that is the only opinion which could be arrived at from the evidence. 
In other words, in this case, for example, it was competent for the 
learned Judge to recapitulate the evidence which bore upon the 
question of intent, and to express for the guidance of the j ury what 
seemed to be the reasonable and rational conclusion to be drawn 
from that evidence. But I have read the learned Judge’s remarks 
in this case. It does not appear to me that he left the jury any 
alternative, and practically what he told them was that upon the 
evidence there was only one conclusion they could arrive at, namely, 
that the intent charged was proved It seems to me that that 
is going beyond the duty that a Judge has to discharge. The ques- 
tion of intent was a pure question of fact, and the mischief that has 
followed is this that, having very carefully examined ail the evidence 
in this oase, I doubt if there was auy satisfactory or proper proof 
from which the jury were entitled to draw the inference that the 
learned Judge told them they were bound to draw. His remarks 
were these : — ' “ It remains only to consider the question of intent. 
The charge was that the girl was kidnapped in order that she might 
he forced or seduced to illicit intercourse. As to this, it is sufficient 
to say that no other inference is possible under the circumstances* 
When a man carries off a young girl at night from her father’s 
house the presumption is that he did so with the intent indicated 
above. It would be open to him, if he had admitted the kidnapping, 
to prove that he had some other object, but no other object is 
apparent in the faoe of the facts.” I differ from the learned Judge. 
I think that upon the facts of this case there was much more 
reasonable ground for the inference that this man had kidnapped 
this girl for the purpose of going to the father and insulting him 
by telling him that he had taken his daughter away and that he 
might do his worst. There is not a particle of proof that any inde- 
cent words were spoken by this man either before or at the time he 
kidnapped the girl, and it is a striking circumstance that after he 
had sent her away in an ekka to the Christian village, .Beli, he then 
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himself went into the father’s house and told him in specific forms 
what he had done, whereupon he was seized by the father and 
handed over to a polioe oonstab'e. Another circumstance is that 
neither at the time of kidnapping nor subsequently was there the 

slightest act of indecency practised, or a single word spoken, and 

in the result the girl was only absent for a period of about two 
hours. It is prefeotly olear upon the evidence in this case that 
there was extremely bad feeling between the prosecutor on the one 
hand and this young man on the other. l.ho appellant had un- 
doubtedly made himself most, obnoxious and offensive to Mr. Caleb, 
who had had on many occasions to remonstrate with him. for his 
conduct. I have no doubt that ho is one of those ill-conditioned 
persons, who dislike remonstranoo or advice, or warnings at the 
hands of persons in the position of Mr. Caleb, the pastor - of the 
Church to which he belonged. Mr. Caleb's remonstrances with him 
had very much aggravated him and ho was determined to resent, 
them by doing something which was most degrading and insulting 
to Mr. Caleb. But that falls very far short of supplying that ade- 
quate and very satisfactory proof from which a jury would bo 
entitled to draw the very serious inference that is required for the 
purpose of proving the intent, knowledge, or object contemplated 
by s. 366. I think myself the terms of the learned Judge's judg- 
ment did amount to a misdirection to the jury. 1 further think 
that that misdirection did prejudice the accused, and, therefore the 
only question which remains is, are the oiroum stances such as to 
constrain me to order a new trial ? I have pointed out that, the 
offence under s. 366. of the Indian Penal Code involves, first of alb 
the offence of kidnapping. Putting aside a groat deal of irrelevant 
matter that appears in this record, I am satisfied that tho jury were 
right in holding that this man did kidnap this girl, the object being 
that which I have indicated, namely, to put the father in great dis- 
tress of mind and to put a slur and degradation upon him and 
subject him to a grave public insult. I think, therefore, 1. am entit- 
led to hold, as the Judge might have left for the jury to find, had 
he thought proper to dose, that, although the intent is not proved 
as required by s. 3c6, nevertheless the simple offenoeof kidnapping 
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is proved, and it would have been competent for the learned Judge 
to have told the jury in this case that, assuming that they were not 
satisfied as to the proof of intent, they might convict the accused 
of the lesser offence under s. 361. I therefore shall deal with this 
case as if that direction had been given to the jury, and I shall treat 
the verdict, to the extent that it finds kidnapping against the accus- 
ed, as a good verdict. I then have to consider whether the sentence 
should be allowed to stand, or whether I should disturb it. I regret 
to say that I find upon this record some evidence that never ought to 
have been admitted as to the character of the prisoner. The prisoner 
himself never put his character in issue, but, despite that, a witness 
was allowed to be ex mined as to his being a bad and dissolute 
character. It cannot be too distinctly understood, and I o mnot 
say too emphatically that where a man is being tried upon a specific 
charge, unless within the four corners of the law proof of a pre- 
vious conviction is allowed for the purposes of proving guilty know- 
ledge, or whatever it might bo, no question ought to be sanctioned 
and no evidence ought to he allowed to show generally that lie is a 
man of bad and dishonest character. That is forbidden bylaw; but 
if an accused at his trial chooses to put in issue the question of his 
good character it is then competent to rebut that evidence by giving 
evidence of general evil reputation. The learned J edge explains 
the sentence that he passed upon this man upon the ground that 
he was generally a person of bad or dissolute character. Wo have 
nothing upon this record except the general statement of a witness 
who gives no detads or particulars to prove this. We do not know 
in what direction his character is bad or dissolute, and I myself 
wholly objoct to a Judge allowing his wind to he influenced by 
any vague statements of that kind. If the man had been charged 
with and convicted of a criminal offence such as rape, it may bo 
that the Judge might have allowed proof of this to bo given. But 
there is no such allegation hero At the same time it is quit o plain 
to my mind from the action of this man in this case that lie is a 
very audacious and daring person, who deliberately sought to put 
a grave affront and indignity upon the pastor of his Church, 
because that pastor had remonstrated with him as to his behaviour, 
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and had found fault with him for his conduct generally. I have 
considered this mailer very carefully and 1 have come to the 
conclusion that the proper measure of punishment is that he 
be rigorously imprisoned for a term of two years and six months. 
I think it right to add that I see no reason to doubt the truth of 
of Mr. Caleb’s statement in the main. In one or two matters there 
may be discrepancies, but they are only slight It does not seem 
to me that there is the slightest foundation for the suggestion that 
he had lent himself to a false case for the purpose of punishing the 
appellant. 

RE VISIONAL CIVIL. 


Before Sir John Edge, Kt., Chief Justice and Mr. Justice Tyrrell . 
CHBDA LA L (Plaintiff) », MULCH AND (Defendant). 


MIN DaI (Judgment-debtor) v. KUNDAN SI NGJT (Dmorbk-uoi.drk)« # 


Attachment— Small Cause Coutt- Standing crops— Immovable property— Ac f 
I of 1868 (General Clauses Act) -CM Procedure Code— Act IX of 1 88? 
(Small Cause Courts Act) sch. n, H (6‘). 

Standing crops are immovable property in the souse of the 0 (moral 
Clauses Act (I of 1868), and of cl (6) of the second schedule of the (Small 
Cause Courts Act (Act IX of 1887), and of the Civil Procedure Code. 
Madayya v. YenJeata approved (1). 


This was a reference under s. 617 of the Code of Civil Proce- 
dure made by the Munsif of .Bareilly, sitting as a Small Cause 
Court Judge, in the following terms : — 

Suit No. 79 of 1891. Miscellaneous No. 160 of 1891. 

Chkda Lal. — Plaintiff, Mindai — Judgment-debtor, 

versus versus 

Mulch and. — Defendant. Kundan Singh — Decree-holder. 

“ These are two cases of different nature, but the points at issue, 
on which I entertain some doubt, are common to both. They have 
therefore been taken up together for the purposes of this reference, 
which I beg leave to make to the Honorable the High Court under 
the provisions of s. 617 of Act XIY of 1882. 


* Reference under s. 617 of the Civil Procedure Code. 
(I) I. L. 3L, 11 Mad , J98. 
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“The suit No. 79 is for the recovery of Rs. 36-2-6 due under a 1691 
bond by enforcement of lien on the hypothecated sagaroane crops, Q HEtu Lal 
which are still standing in the fields. The defence, inter alia % is ^ 
that the standing crops are immovable property and that a Court 
of Small Causes is not competent to try a suit for enforcement of lien 
in respect of the same. 

<f The miscellaneous case No. 160 contains an objection on behalf 
of a judgment-debtor as to the propriety of attachment and sale of 
certain standing orops, such as wheat, barley, &c., which were effected 
under the provisions of s. 269 of Aot XIV of 1882 in the execution 
of a decree by order of this Court, on the Small Cause Court Side. 

The judgment-debtor urges that the procedure laid down in ss. 274, 

287 and 2^9 ibid should have been followed, as the growing crops 
are immovable property, and that the SmalL Cause Court had no 
jurisdiction to proceed against the same under s. 269. The points 
for determination are : — 

1. Whether the standing crops are movable or immovable pro- 
perty for the purposes of the Small Cause Court and the Code of 
Civil Procedure ? 

2. Can such a Court pass a decree for enforcement of lien 
against them ? 

3. Can it make a valid attachment and sale of the same in exe- 
cution of its decree ? 

a A reference was formerly made by the Small Cause Court 
Judge of Agra asking for the opinion of the High Court as to 
whether trees and growing orops could be attached and sold in 
execution of a decree as movable property by a Small Cause Court. 

The Honorable Court therefore gave a decision as regards the trees, 
but expressed no opinion in respect of the standing crops. See Umed 
Ra?n v. Danlat Ram (1). It was there held that trees were immov- 
able property within the definition given in cl. (5) of s. 2 of Act I 
of 1868, and, as such, were not liable to sale or attachment by a 
Court of Small Causes under Aot XI of 1865, notwithstanding that 

(1) I. L. R. 5 AIL, 664. 
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they were classed as movable property in the lator Acts III of 1877 
and IV of 1882. 

“A somewhat similar question relating to the standing sugar- 
cane crops was again raised in the Honorable Court in Kalka Prasad 
v. Charulan Singh (1), but the points there discussed and decided 
were not exactly like those involved in the present cases. 1 1 appears 
to have been ruled there (seepp. 21-23) that, although the standing 
orops were movable property not only under Act III of 1877 and 
IV of 1882, but also under cl. (6) of s. 2 of Act I of 1868, yet a 
suit for enforcement of lien against such orops was not ongnizable 
by a Court of Small Causes under Act XI of 1865 with reference 
to a previous ruling in re Surajpal Singh v. Jairam Gir (2)f wliioh 
laid down that such Court was incompetent to entertain any suit 
for enforcement of lien against any movable property whatever. 

“The Act XI of 1865 has since been repealed. Under art (0) 
of sch. ii of Aot IX of 1887 the jurisdiction of the Small Cause 
Conrt is excluded from trying suits for enforcement of lien as 
regards immovable property oidy. Such Court now appears to be 
competent to dispose of suits for enforcement of lion against mov- 
able property. The precedent in re Surajpal v. Jairamgir , which 
was based upon the repealed Aot does not appear to be in force any 
longer. The effect of the ruling in re Kalka Prasad v. Ghandun 
Singh would therefore be that a Conrt of Small Causes under Aot 
IX of 1887 ean try suits for enforcement of lien against standing 
crops and oan attaoh the same in execution of its decree, treating 
them as movable property. 

“ In my humble opiniou the case of a treo is distinguishable from 
that of standing erops. A tree is generally planted with the inten- 
tion of being kept and preserved for ever, though it may be cut off 
and removed at pleasure. The ease of a tree resembles in all res- 
pects that of a house which may likewise be demolished at one’s 
will. Both are equally permanently fastened to the earth and 
therefore fall equally within tho definition of immovable property 
under clause (5) of s. 2 of Act I of 1868. Standing orops are 


(1) I. L. E. 10 All., 20. (2) I. L. E. 7 All., 855. 
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never cultivated with the inteution oE being kept permanently, but 
they are intended from the very beginning to be reaped after a few 
months. Their case, and particularly grain crops when they are in 
ear, resembles that of fruit on trees, and, as such, they are movable 
property. It has been ruled that fruits, even when they are attached 
to trees which are permanently fastened to the earth are movable 
property and suits relating to them are cognizable in a Small Cause 
Court [JYasir Khan v, Karamat Khan (1)]. It is true that by a 
wide interpretation of clauses 5 and 6 of s. 2 of Act I of 1868 
everything attached to the earth, whether permanently or tempo- 
rarily, is immovable property, so long as it is not severed from the 
earth, «but, by a qualified and reasonable construction of these 
clauses with reference to the natural and ordinary course of affairs, 
the things which are really movable shall not be classed with the 
immovable property simply because they are partially attached to 
the earth. It the definition given in oluse 5 be strictly oonstrued, 
©very movable thing, suoh as utensils, furniture, olothes, &o. 9 would 
become immovable property, if a portion of the same is sunk under 
the ground. In that case nothing will ever be attachable in execu- 
tion of a Small Cause Court decree, as the judgment- debtors, after 
being aware of this interpretation, would make everything of their 
household as immovable property as soon as they receive intima- 
tion of the issue of writ of attachment. I would therefore find the 
issues under reference against the defendant and the judgment- 
debtor. 

“There is, however, a recent ruling of the Madras High Court 
in their favor [Madayya v. Yenkata (2)]. There the issues now- 
raised were directly discussed and decided after referring to the 
Allahabad cases in re Naur Khan v- Karamat Khan (1) and Timed 
Ram v. Daulat Ram (3) above alluded to, and after considering two 
other case Pandah Qazi v. Jennuddi (5) and Sadu v. 8 ambhu (41 
but without any reference to the ruling in re Kalka Prasad v« 
Chandan Singh (5) which apparently enunciates a conflicting view. 

(1) I. L. B.» AIL, 168. (S) I. L B., 6 AIL, 664. 

42) I. L. fcL, 11 Mad., 193. (4) I. L. R., 4 Calc., 665 

(6) I. L. R„ 6 Born.s 6 92. 
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As the matter is of some importance and daily occurrence, I consider 
it desirable to solicit aoiear decision of our own High Court thereon 
for my present and future guidance. 

« i t w ;n not be out of place perhaps to mention that according 
to the practice that prevails in this Court from several years past, 
standing crops are invariably treated as movable property for the 
purposes of attachment and sale. I believe such is the practice in 
many other Courts of these Provinces. In regarding them as im- 
movable property both parties will often be put to great inconve- 
nience and loss in their attachment and sale, as was pointed out in 
detail by the referring officer in the Madras case. In many ins- 
tances all steps taken under ss. 2*4, 287 and 289 of Act X.IY of 
1882, all delays occurring between the dates of attachment and 
sale and all expenses incurred for an inquiry under the High 
Court’s Circular Order No. 4 of 1881, for the issue of sale procla- 
mations, and for the care and custody of the crops since attachment 
will become useless when they are ripe enough and reaped long 
after the attachment, but a few days boforo the date fixed for sale ; 
because after they have been severed from the ground they will 
have to be sold as movable property. It will bo a mere technical 
procedure and also an anomaly to treat the crops immovable pro- 
perty so long as they are standing in the fields and afterwards as 
movable proprety in the course of the same execution proceeding. ” 

The reference came before Edge, 0. J., and Tyrrell, J., who gave 
the following opinion thereoD : — 

Edge, C. J., and Tyrrhli., J.— Our answer to this reference is 
that we agree with (be opinion expressed by the High Court at 
Madras in Madayya v. Yenkala (1), and we hold that standing crops 
are immovable property in the sense of the General Olauses Act (I 
of 1868) and of clause (6) of the second sohedule of Aot IX of 
1887 and of the Code of Civil Procedure. 

Return the papers. 


(1) I. L. R„ 11 Mad., 193. 
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APPELLATE CIVIL, 

Before Mr. Justice Straight and Mr. Justice Mahmood. 

JaWLA DEI (Petitionee 1 ) v. PIRBHu (Opposite party)* 

Guardian and toard — Guardian ad litem Mote long appointment of guardian 

ad litem remains in force — Change of guardian on application of ward — 

Act VIII of 1890 ( Guardian and Wards Act), s. 10. 

Where a guardian ad litem has once been appointed* his appointment 
enures for the whole of the lis in the course of which it has been made, 
unless and until it is revorked by the Court; but if the person to whom such 
guardian is appointment prays for his removal and for the substitution of 
a guardian named by the applicant, the Court will appoint the guardian s° 
named in absence of any special and valid objection to such person. 

A Hindu boy named Pirbhu or Rabi Shankar, aged about 15 or 
16 years, having become a convert to Christianity, his adoptive 
mother, Musammat Jwala Dei, applied to the District Judge under 
s. 10 of Act VIII of 1890, to be constituted his legal guardian. 
The application was resisted on behalf of the minor and was ulti- 
mately refused by the District Judge. Musammat Jwala Dei then 
appealed to the High Court, the minor being represented by his 
guardian ad litem in the lower Court, the Rev. J. M. Alexander. 
In the High Court, however, the minor completely changed his atti- 
tude and expressed his readiness to go to his adoptive mother, 
Musammat Jwala Dei, and to accept her as his guardian. 

Pandit Ajadhia Nath and Kuar Parmanand , for the appellant. 

Mr. G . Ross Alston , for the Rev. J. M. Alexander as guardian 
ad litem to the respondent. 

Straight, J. — This is an appeal from an order of the District 
Judge of Allahabad, dated the 16th December 1890. The matter 
before him originated in an application preferred under the Guardian 
and Wards Aet of 1890. The mother of one Rabi Shankar, a minor, 
being the applicant, she prayed that she might be declared by order 
of the Court the guardian of tbe person of such minor son, At the 
time that application was filed the minor appears to have been 
under the religious influence of the Rev. Mr. Alexander, and was 

* First appeal No. 13 of 1891 from an order of F. E. Elliot, Esq., Dis- 
trict Judge of Allahabad, dated the 16th December 1890. 
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in the oustody and control of some other persons. For the purpos- 
es of the proceedings before the District Judge, Mr. Alexander 
was appointed guardian ad litem^ and that proceeding was contest- 
ed, and in the result the learned Judge refused to make any 
order to appoint the applicant guardian. It is wholly unnecessary 
for the purposes o£ this judgment to enter at length into the rea- 
sons given by the learned Judge. It is enough to say that he 
found that Rabi Shankar was a minor, and further that ho had at- 
tained a knowledge and discretion which entitled him to judge £o r 
himself; that he was well able to take care of himself, and that i 
was unnecessary to appoint a guardian. From that decision of the 
District Judge an appeal was preferred to this Court by Musammat 
Jwala Dei, the mother of the minor, and it originally came before 
my brother Mahmood in Single Beech, and he, being of opinion 
upon the points raised that it might become necessary to reconsi- 
der the ruling of himself and myself in Sand Chandra Ghahviadi 
v. Forman (I. L. R., 12 All. 213), thought it well to guard against 
such a contingency by requesting that I should be associated with 
him to form a Division Bench to hear the appeal. It has now be- 
come unnecessary to enter into the matter at large. In the proceed- 
bags before the District Judge the minor took up and occupied 
through his guardian ad litem a hostile and antagonistic position to 
his mother, hut since those proceedings closed, he has wholly altered 
his attitude, and, according to the terms of a petition filed by him on 
the 21st March last, which he has in Court before me admitted to 
have signed and presented to this Court, declared his wish that his 
mother should be appointed his guardian and that he should remain 
under her custody and control, to which, he further states, he ha s 
now returned* 

Mr. Alston has been instructed to appear for Rev, Mr. Alexan- 
der, the guardian ad litem. Some question at first arose as to whe- 
ther he could properly be regarded as a party to the present appeal 
Mr. Alston's contention at first being that the appointment of 
guardian in a proceeding of this sort in the Court below only enures 
for the term of the proceeding in that Court. 
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I am strongly indisposed to adopt that view, and indeed the 
learned counsel himself has very fairly and properly resiled from 
that position, and is now prepared to admit that his client is the res- 
pondent in this appeal as the guardian ad litem of the minor. But 
I should like to add this, that where a person is appointed as the 
guardian of a minor for the purposes of a /£$, that means of such 
hs in all its ramifications, and so long at it subsists, whether in the 
Court of first instance or in the Court of appeal, unless he takes the 
necessary steps to have himscdf discharged from that position which 
has been put upon him. by the Court- if any other view were to be 
entertained not only the gravest inconvenience will be caused, but 
the interest of the minor might be very seriously imperilled and pre- 
judiced. Consequently we have, inmy opinion, before us a properly 
constituted appeal qua the array of appellant and respondent. There- 
fore, Mr. Alston appearing for the Rev. Mr. Alexander, the guardian 
ad litem, properly represents the interests of the minor Rabi Shankar* 
He does not contest or question the propriety of this appeal, and, as 
he very properly observed, it would be absurd for him to do so, in 
view of the deliberately expressed wish of the minor, recorded and 
registered iu his petition filed in this Cuurt of his desire and wish 
that his mother should be his guardian and should have the custody 
and control of his person. Moreover, in a proceeding of this kind 
a Court having to deal with it would, in my opinion, be bound by 
the wish expressed by a minor, unless it saw that the guardian he 
asked to he appointed was an undesirable and unsuitable person, to 
give effect to that wish and to invest with power the person he wished 
to be his guardian. This appeal therefore succeeds and the order 
of the learned Judge must be set aside, aud I direot that the order 
do pass declaring that Musammat Jwala Dei is the guardian of 
the person Pirhhu alias Rabi Shankar, her minor son, and that she 
be invested with all the powers under the Act that appertain and 
belong to a person of that kind. The parties will pay their own 
costs in all the Courts. 

Mahmood, J. — I am entirely of the same opinion as my brother 
Straight, but since he has been good enough to consent to sit with me 
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in this case in consequence of my order of the 20th April 1891, I 
only wish to add that when the case was before me in the Single 
Bench upon that day, there appears to have boon some confusion 
in the argument on behalf of the petitioner when it assailed the 
concurrent ruling of my brother Straight and myself in Sami Chan- 
dra Chakarhati v. Forman (1). That was an application undor a to- 
tally different statute to the one in this ease, namely, the application 
here appears to be such as is contemplated by Chapter II of Act 
VIII of 1890. I may say therefore, that, the ruling to which I 
have referred has no application to this case- If it had, it would 
be a matter for serious consideration for me, so far as lam concern- 
ed, to alter the view and the rule of law which was laid down in 
that case. There are some circumstances in this case which amply 
go to indicate that it has no relation to questions of custody in the 
sense which Act IX of 186). would involve. /)sa matter of fact, 
there is no such question, and as my brother Straight has said 
enough to show that, at any rate, the ruling in Sarat Chandra Chau 
karhati v. Forman (1) is not one which applies hero, I agree also in 
the decree whioh my brother has made. 


APPELLATE CRIMINAL. 


Before Mr. Justice Straight . 

QITEEN-EMPBE8S v. NI DDHA. 

Attempt to commit murder — Facts necessary to constitute such attempt — Ac,£ 
XLV ofl860, ss. 299 , 300 , 807 , 51 L 

Section 511 of thejlndian Penal Code dof s not apply to attempts to commit 
murder which are fully and exclusively provided for by)s. 307 of the said Act 
A person is criminally responsible for an attempt to commit murder when, 
with the intention or knowledge requisite to its commission, he has done the 
last proximate act necessary to constitute the completed offence, and when 
the completion of the offence is only prevented by some cause independent 
of his volition. 

The facts of this case sufficiently appoar from the judgment of 
Straight, J. 


(1) I. L. It., 12 All., 213. 
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Mr. C . Ross Alston (at the request of the Court), for the appel- 
lant. 

The Government Pleader, Munshi Ram Prosad , for the Crown. 

Straight, J. — This fa an appeal from a judgment and sentence 
of the learned Judge of Agra, dated the 10th January 1891, under 
the following circumstances. Pam Lai and Niddha, Chamar, were 
absconding criminals against whom a warrant had been granted for 
their arrest upon a charge of dacoity. On the 8th November 1890, 
certain chaukidars having received information of the whereabouts 
of these persons went to a field accompanied by some other persons 
for the purpose of taking them into custody. The following facts 
are found by the learned Judge, and they are amply proved by the 
evidence. He says : — “ As soon as Ram Lai and Niddha perceived 
the men advancing they jumped up, and Ram Lai fired a gun 
straight at them. This missed. Niddha then brought up a sort 
of blunderbuss he was carrying, a sort of half carbine, half horse- 
pistol with a bell-mouth, known as a karabin, to the hip and pulled 
the trigger. The witnesses swear that the cap exploded but the 
charge did not go off. 531 Thereupon, after some struggle into which 
I need not go, Niddha was arrested and was subsequently tried 
for attempted murder. It is in regard to that trial that this 
appeal has arisen, and it will be convenient to set out fully what the 
learned Judge had to say with regard to the legal aspects of the 
evidence against Niddha. He remarks : — “ As to Niddha, the point 
is raised that even conceding the facts to be correctly stated, they 
cannot amount to attempted murder under s.307, Indian Penal 
(Jode. * * * * As to Niddha, the question is, did he, by 

pulling the trigger of a gun or pistol which he knew to be loaded, 
commit an offence which amounts to an attempt to murder ? The 
witnesses swear that the hammer fell and there was a distinct 
detonation of the oap. It is proved that the karabin was loaded 
when captured. No cap was found, but the hammer fitted very 
imperfectly on the nipple, and in the souffle the exploded cap might 
easily have been knocked off. There is a case in the Bombay High 
Court Reports, Vol. IV, p. 17, Crown Cases, ( Regina v. Francis 
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Cassidy ) , in which it was held that in order to constitute the offence 
of attempt to murder under s 307, Indian Penal Code, the act 
committed by the prisoner must be an act capable of causing death 
in the natural and ordinary course of ev» nts. In that o iso, Francis 
Cassidy presented an uncapp d rifle, believing it to be capped, at 
the Drum Major of his oorps, but was prevented from pulling the 
trigger. The Court held that he could not be convicted under s % 
3t)7, Indian Penal Code, but that a conviction would hold good 
under s. 611 read with ss. 299 and 300 of the Indian Penal Code. 
In this case I have no doubt that the accused Niddha pulled the 
trigger knowing the gun to be loaded and intending it to go oil* 
There is doubt as to whether it was capped, as the cap was not found, 
and the snap of the hammer on the nipple might be mistaken fora 
detonation. The Court concurs with the assessors, who find that the 
accused Niddha fired, or rather tried to fire, the carbine with intent 
to cause death or grievous hurt, but, altering the section from s. 
307, Indian Penal Code, to s. 511 read with ss. 299 and 300 direct# 
that Niddha he rigoiously imprisoned for five years,” 

When this appeal came before me and I had looked into the 
case of Cassidy, I asked Mr, Alston to argue it on behalf of the 
appellant, who was unrepresented, and on a subsequent date I had 
the great advantage of hearing an admirable discussion of the points 
involved on both sides and have now taken time to consider what 
view I ought to adopt. 

Although in one aspect the case of Queen v. Cassidy (1) does not 
necessarily interfere with the conclusions upon the merits at which 
I have arrived in this case, iu another it is necessary for me to con- 
sider whether, having regard to the language of the Indian Penal 
Code, it is competent for me, as the learned Judges who decided 
that case held it was competent for them, to convict of attempted 
murder upon s. 511 taken in connection with as. 299 and 300 of 
the Indian Penal Code. It will be convenient to consider that por- 
tion of the "judgments of the Bombay Court whioh deals with that 

(1) 4 Bom. H. O. Eep. 17 . 
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matter first. I am of opinion that s. 307, Indian Penal Code, is 
exhaustive and that within the four corners of that section are to 
be found the whole provisions of the law relating to attempts to 
murder. I am led to this conclusion by an examination of the terms 
of s. 511, Indian Penal Code. They are follows : — 

“ Whoever attempts to commit an offence punishable by this 
Code with transportation or imprisonment, or to cause such an 
offence to be committed, and in such attempt does any act towards 
the commission of the offence.” Now it appears to me that the 
attempts which are limited by s. 511 are attempts to commit offen- 
ces, wEich by the Code itself are punishable either with “ transpor- 
tation or imprisonment,” It cannot properly be said that the 
offence of under is punishable with either of those things. In my 
opinion, if murder, as mentioned in ss. 299 and 300, was intended 
to be included, the Legislature would before the word transporta- 
tion have inserted the word “ death.” Eut, again, the section goes 
on and says that, certain things being done, the person who does those 
acts shall, where no express provision is made for the punishment of 
such attempt,” be punished inja particular way. As I have point- 
ed out, by s. 307, Indian Penal Code, there is express provision 
made in the Code itself for the punishment of an attempt to murder. 
It seems therefore to me that when the framers of s. 511 drew itup 
in the terms that they have drawn it up, they especially meant to 
exclude those attempts to commit offences which in the various 
preceding sections of the Code were specifically and deliberately 
provided for with punishments enacted in the sections themselves. 
I have therefore for these reasons come to the conclusion that s. 307 
is exhaustive and that no Court has any right to resort to the provi- 
sions of ss. 299 and 300 read with s. 511 for the purpose of convict- 
ing a person of the offence of attempted murder, which, according 
to the view of the Court, does not come within the provision of 
s. 307, Indian Penal Code. I need only add that the maxim ex- 
premo urtius 8fc ,, §c. y should be applied in construing a penal statute 
of this kind, and, apart from that, it is obvious that any other view 
would introduce the greatest possible inconvenience and a vast 
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conflict of opinion as to what would constitute an attempt to 
commit murder within the moaning of the renal Code. 

So far, therefore, I am constrained to say that l differ with the 
view expressed by the learned Judges in the case of Queen v. 
Gamdij (l). But I have before remarked upon the facts as disclosed 
in that ease, aud in this case I do not think that the view of the 
learned Judges formed on those facts would in any way preclude 
me from adopting the view that I am about to take in this case, 
viz., that there was a good attempt to commit murder within the 
meaning of s. 307, Indian Penal Code. In the case of ( Jus sidy the 
man presented an uncapped gun at another, ho believing it to bo 
capped. He never pulled the trigger, because ho was prevented 
from doing so, and in reference to what I am about to say as to 
the facts of this case and the view I take of the law bearing upon 
it, I do not feel called upon to say, one way or the other, whether 
upon those facts there was a sufficient attempt. But in the present 
case the matter is wholly different. The appellant was an abscond- 
ing oriminal in the oompany of another absconding criminal. It 
is obvious, upon the evidence and the finding of the learned Judge, 
that he was determined in conjunction with that person to resist 
his lawful apprehension, and that for the purpose of doing so he 
was armed with a loaded blunderbuss, and that in the direction of 
the persons who were seeking to arrest him, ho presented tne weapon, 
pulled the trigger, the hammer foil on the nipple, aud it was only 
owing to the cirou instance that the cap did not explode, that the 
gun failed to go off and consequently no harm was done. 

Now the difficulty is made in the Bombay case to which I have 
referred by the words of s. 307 which say : — u whoever does any act 
with such intention or knowledge and under such circumstances 
that if he by that aot caused death he would bo guilty of murder/* 
The learned Judges of Bombay lay very great stress upon the words 
“ under such circumstances ” With the utmost respect for them, I 
hint they have attached too much importance to those words. The 
. words “ under such oircurnstances ” have in my opinion no other 


(i)4 Bom. H. C.ttep. 17. 
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meaning than this, that the act must be done in such a way and 
with such ingredients that if it succeeded, and death was caused by ~ 
it, the legal result would be murder according to ss. 299 and 300. 
The same words are used in the section dealing with the attempt to 
commit culpable homicide, and I cannot read them as requiring 
me to go the length of Sir Richard Couch in the second paragraph 
of the judgment delivered by him in the case of Cassih;. Still it 
may be that the learned Judge’s remarks were applied to the par- 
ticular facts of that particular case, and possibly they ought not to 
be read as having any application beyond the facts that were then 
before the Court. 

For the purpose of constituting an attempt under s. 307, Indian 
Penal Code, there are two ingredients required, first, an evil intent 
or knowledge, and, secondly, an act done. I guard myself by saying 
that not every act done would be sufficient, as has been pointed out in 
the well known case of lleyina v. Brown (l). No one would suggest 
that if A intending to fire the stack of B, goes into a grocery shop 
and buys a box of matches, that he has committed the offence of 
attempting to fire the stack of B. But if he, having that intent 
and having bought the box of matches, goes to the stach of B and, 
lights the match, but it is put out by a puff of wind, and he is so 
prevented and interfered with, that would establish in my opinion 
an attempt. 

It seems to me that if a person who has an evil intent does an 
act which is the last possible act that he could do towards the 
accomplishment of a particular crime that he has in his mind, 
he is not entitled to pray in his aid an obstacle intervening not 
known to himself. If he did all that he could do and completed 
the only remaining proximate act in his power, I do not think he 
can escape criminal responsibility, and this because, his own set 
volition and purpose having been given effect to to their full extent, 
a fact unknown to him and variance with has own belief intervened 
to prevent the consequences of that act which he expected to ensue, 
ensuing. 


(j) L. R. 10 Q. B. D. 381. 
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For my own part, I think any other doctrine would bo a most 
dangerous one to lay down, and it is some satisfaction to know 
that similar views havebeen expressed in the Grown Gases Reserved, 
Regina v. Brown (1), in wbioh it was shown that the ease of Queen 
v. Collins (2), which all criminal lawyers long doubted as sound 
authority, has been discarded as no authority , and f ui then that the 
oases of Regina y. St. George (3) and Regina v. Lewis (4), which have 
also been seriously questioned, will in all probability he at the very 
first opportunity overruled, 

In the present ease, looking to all the facts, I have on doubt 
that the appellant had had his carbine capped ; that at the time he 
pulled the trigger and the hammer fell he believed it to be capped ; 
that, whether it was or was not capped at that time, the failure to 
discharge the weapon was wholly independent of any action of his ; 
and that not only did he have the intent to shoot the ohaukid&r 
and his patty who were attempting to arrest him, but that he did 
the last proximate act that ho could do to the completion of the 
full act that was within his intention and knowledge. 

It is of course obvious that one might refer to many instances 
and examples, some of which would be within this rule and some 
would not, but 1 do not myself think that any useful purpose will 
be served by my prolonging this judgment. I have very carefully 
considered the words I have used above, and I think, as tar as I am 
competent to put the matter into a clear and explioit form, that 
they lay down the true legal rule by which the determination of 
a question of this sort should be guided. I am of opinion there- 
fore that the learned Judge might properly have oonvioted this 
appellant upon s. 307, and that he wrongly convicted him under 
88. 299 and 300 read with s. 511. 

1 direct that the oonviction be reoorded under s 307, Indian 
Penal Code, and I order that the sentence of five years’ imprison- 
ment stand. 

( 1) L. ft. 21 Q. B. D. S67. (3) 9 C. and P. 183. 

(2) L. and C. 171 : 8. C. 33 L. J. (1) 9 C. and P. 623. 

M . 0. 177. 
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REVISION A L CRIMINAL. 


Before Mr. Justice Knox 

In THE MA.TTUK OF THE PETITION OF DaULAT SINGH 

Criminal Procedure Code , s. 55 — Subsequent treatment of persons arrested 
un der the jp rovisio n s of s . 55. 

Where a person is arrested by the police under the provisions of 8. 65 of 
the Code of Criminal Procedure he should always be given the option 
of release on reasonable bail being supplied. 

This was a reference made under s. 438 of the Oode of Criminal 
Procedure by the Sessions Judge of Meerut. The facts of the case 
sufficiently appear from the judgment of Knox, J. 

Knox, J. — The learned Sessions Judge of Meerut has sent up 
this ease for revision of the order passed by the District Magistrate 
of Bulandshahr under s. 118 of the Oode of Criminal Procedure. 
It appears that Daulat Singh, alias Dulla, the petitioner in this 
ease, had been proved, either to the pobce in charge of the station 
within the circle of which the applicant resided, or to the Magis- 
trate in charge of the district, to be an habitual robber and gene- 
rally a bad character. The police professed to have arrested him 
under the powers vested in the police officer in charge of the station 
by s. 55 of the Code of Criminal Procedure, and the objection 
which the learned Sessions Judge takes to the order passed in the 
case is that such arrest was illegal, that upon such arrest the 
applicant was not admitted to reasonable bail, as he should have 
been, that he was detained in custody for some twenty days with- 
out proper information being given him as to the cause for which 
he was detained, and that thisprocedure had materially prejudiced 
the applicant in rebutting the allegation made against him, that 
he ie a man of a notorious bad character. The second objection 
the learned Judge takes is that the evidence, or a considerable 
portion of the evidence, is of a character which cannot at present be 
believed in the Bulandshahr district. Over and above all this, the 
learned Sessions Judge is of opinion that the security demanded 
from the applicant is excessive. 
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As I have already remarked in oases o£ this kind, the powers 
with whioh officers in charge of polioe stations and District Magis- 
trates have been armed under I ho Code for the purpose of restrain- 
ing bad characters are exceptional powers. They provide very 
strong remedies, and should never bo put in force by either the 
Officer in charge of a police station or the Magistrate of a District,, 
without the greatest deliberation, and oxoopt upon evidence whioh 
convinces the Magistrate that in the interests of publio welfare, it 
is absolutely necessary to demand from the person bo fore him 
security to he of good behaviour. 

Still there can be no doubt that the Code of Criminal Procedure 
contemplated that cases would occur, though they might bo rare 
and exceptional cases, in whioh it would be the clear duty of the 
Officer in charge of a police station to arrestor cause to bo arrested 
any person within the limits of his station, who is by repute an 
habitual robber, house-breaker or thief, &o. I t would and wdl bo 
a dear dereliction of duty in such a oaso for police officers in charge 
of the station to abstain from arrest While, on the one hand, any 
case in which the section was put into force without care and good 
faith would call for the strongest measures against the police offi- 
cers so offending, on the other hand, the officer who has (lie courage 
honestly to act in a ease of necessity under the powers given to him 
by the section is acting faithfully to the trust reposed in him. Go n- 
paring, however, s. 55 of the Code of Criminal Proooduro with the 
provisions contained in s. 112 and the following sections, I think 
there is little doubt that s. 55 was intended, as the learned Judge 
rightly points out, for suppression of habitual bad characters whom 
an officer in charge of a polioe station suddenly finds within his 
circle, or about whom he has good cause to fear that they will commit 
serious harm before there is time to apply to the nearest Magistrate 
empowered to deal with the oase under s. 112. That, at any rate, 
would bo a safe way of ueiag the powers given by the soot, ion. 
Looking to the explanation given by the Magistrate of Bulandshahr, 
while lam not prepared to say that the arrest by the police was illegal, 
I do think that it was unnecessary, . and that it would have been 
better for the District Magistrate to have used suo motii the prone- 
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dure laid down in Chapter VIII of the Code. I am distinctly of 
opinion that when the police do act under s. 55 they are bound 
to give the person arrested the option of bail, and that hail shall 
be, as the Code requires, not excessive and in accordance with the 
position in life occupied by the person arrested. As regards the 
action of the District Magistrate, I am of opinion that the order in 
writing setting forth the substance of the information upon which 
he professes to act should always, except in cases in which action 
has been taken under s. 55 of the Code, accompany the summons 
issued under s. 114, and in no case should a Magistrate acting under 
s. 112 issue a warrant of arrest except upon the clearest grounds for 
belief that unless he issues such warrant a breach of the peace is 
inevitable. It is the intention of the Code that any man called to 
meet the exceptional prooedure[laid down in Chapter VIII, should at 
his own house have the fullest information compatible with the 
circumstances of the case as to the reasons why his liberty is in 
danger of being interfered with. Only where a breach of the peace 
is imminent should the action taken under Chapter VIII be of a 
prompt and vigorous nature. To deprive any person of his liberty is 
a most serious step to take, and it is hardly too much to say that 
every step in the process should show extreme deliberation and care, 
and if a person has to be arrested previous to inquiry he should be 
given the option of release upon proper bail. Now comes the 
question whether in this case the arrest by the police, the neglect 
to pass an order allowing bail being given, and the recording of 
information while the accused was under detention have been of 
such a nature as to materially prejudice the accused. Upon this 
point I have examined the case with very great anxiety. I find 
from the record that on the 5th J une, Daulat was clearly asked 
what cause he had to show why he should not give sureties to be 
of good behaviour. It is unfortunate that at this point the Magis- 
trate did not clearly tell him the amount of the bond he would be 
required to enter into, the time for which it would be in force, and 
the number, character and class of sureties which would be required* 
Had it been done the applicant might have shown that a bond of 
Rs, 1,000 and two sureties, zamindars, in the sum of Rs. 500 each 
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we wholly out of proportion to hi. moan.. I think tb.ro o«n h, 
no doubt thot. .0 far n. tbi. point * Uuufat bn. boon 

tee of the . dioed to an extent which I cannot overlook. I do not lint > 
Liver, that lie was ignorant of the nature of tl.o Feedings 
SlKGH ' taken against 1dm, or that any difficulties were put m Ins way of 
citing persons to depose to his character. He was given till the 
12 th June, as a first opportunity, and till the Aird une as the 

second opportunity for producing evidence as to good oharootei an 

to rebut that which had been given against him. Not less than six 
witnesses were cited by him, and not one of those six it the record 
can be trusted, was able to say with confidence that Daulat was i a 
man of good repute. On the contrary, two of them deposed to 
repute being distinctly bad. I have already remarked in prevrous 
cases that Magistrates of the District must and should he trusted 
as to the evidence on which they act. Where the record shows 
that they have been neglectful or careless or have boon wanting m 
discretion I should he the first to interfere, hut ,n the present 
instance twelve witnesses have deliberately sworn that the accused 
is an habitual thief and had character. The evidence seems to have 
been carefully taken, and 1 do trust the Magistrate when he puts 
on record that he fully believes the information to be good and 
trustworthy. I do not therefore propose to interfere in the Magis- 
trate’s order further than to direct that Daulat execute a bond in 
the sum of H.s. 250 and furnish two sureties, zemindars, in the sum 
of Es. 250 each, to he of good behaviour for the spaoe of one year, 
and that in default of giving suoh security he suffer rigorous impri- 
sonment until suoh security be given or the year expires, whichever 
event first occur. It is much to be regretted that the language used 
by the District Magistrate in the explanation which he furnished is 
not of a judicial and becoming nature. I allude particularly to the 
paragraph marked “seventhly” in his memorandum. Explanations 
of this kind are not intended os channels for criticism of the Court to 
which, for this purpose, aDistriet Magistrate is subordinate. They 
should be brief and aim at pointing out facts whioh appear to have 
been overlooked or to hav been misrepresented to the Judge, 
when they travel beyond tit i they are impertinent and improper- 
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Before Mr. Justice Unox . 

In the matter of the petition of ABDU.L AZIZ. 1891 

Security to keep the peace — Power of the Magistrate of a district to call 
upon a person i residing in another district to furnish security-- Criminal 
Procedure Code , s. 107. 

Section 107 of tho Criminal Procedv.re Code does not empower a Magis- 
trate to issue process under it to a person not residing within his jurisdic- 
tion. 

In the matter of the petition of Jai Parkask Lai ( i ) followed. Pajendro 
Chmder Roy Chowdkry (2) and Pino n at h MullicJc (3) approved. 

This was a reference under s. 438 of the Code of Criminal Pro- 
cedure made by the Sessions Judge of Gorakhpur. The facts of 
the case, so far as they are necessary for the purposes of this report, 
are contained in the referring order, which is as follows : — 

“ This is an application praying for revision of an order of Mr. 

Hose, District Magistrate, directing applicant to find two sureties 
for Jis. 1,000 each to keep the peace for one year. 

The applicant has property in the Gorakhpur district but he is 
a resident of mauza Nandaur, police station Mendhawal. in the 
Basti district, and the chief contention is based on the ruling of a 
Full Bench of the Allahabad High Court in the ease of Jai Parkask 
Lai, where it was decided that a Magistrate acting under s. 107? 
Criminal Procedure Code, has no jurisdiction over a person residing 
beyond his local jurisdiction, and this view of the law has also been 
adopted by the Calcutta High Court in the oases of Rajendro 
Chunder Roy Chowdkry and Dmonatk Mullick. 

Under these circumstances, without entering into the merits of 
the case, I am compelled to find that the Magistrate’s order was 
ultra tires , and the record will be forwarded to the Hon’ble High 
Court with the recommendation that the order of the Magistrate, 
dated the 16th June 1891, be set aside.” 

On this reference following order was made by Knox, J. 

Knox, J. — The order of the Magistrate was ultra vires and must 
be set aside at onoe. The applicant and his sureties, if any, will be 
released from any bond into which they may have entered. 

(I) I. L. R., 6 All., 26. (2) I. L. R., 1 1 Calc., 737 . 

(3) I. L. R., 12 Calc., 133, 
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Before Sir John, Edge, Kt„ Chief Mire, Mr. Justice Tyrrell and 
4 Mr. Justice Knox. 

RADH A PRASaD SINGH (Plaintiff) «. MATH UR V CHAU BE 
(Defendant).* 

YTTnflSSl (North-Western Provinces Rent Act), # 1S9— Act XIV of 
Unc, Act Nil of mil *■ •> Rout payable bp Ike tenant” 

iirtnr&s, “rent payable by the tenant” in s. 189 of the North- 
Western Provinces Rent Act (XII of 1881) (as amended by Act XIV of 
,oo f mean the rate of rent payable by the tenant and not merely the 
actual amount of money which is due at any given time by the tenant to 

^ Wher^a^zamiiidar sued a tenant for rent of certain alluvial land, the 
amount claimed not being above Rs. 100, and the tenant objected that there 
was a custom in the village by which rout was paid m case of alluvial land 
only on the culturablo portion, and that during some of the years in suit a 
less cordon of the land than that for which rent was claimed had been 
^nlfirrahle — Held that in such a suit the rate of rout was in dispute and 
an appeal would therefore lie. Radha Prasad Singh v. Pe.rgash Rat (1) 
followed : Payag Sahu v. Matadin (2) overruled. 


The facts of this case were as follows : 

The plaintiff-appellant sued in the Court of the Deputy Collec- 
tor to recover from the defendant-respondent a sum of Iis. 54-11-6, 
alleging the same to he due as rent of certain land from 1292 to 
1295 fasli together with interest on the same. The defendant plead- 
ed limitation as to one year and as to the rest that the land in 
question was a dura, and recording to looal oustom rout was only 
payable on the culturable portion, which, he alleged, was during 
those years less than it was stated by the plaintiff to be. The 
Deputy Collector found that the claim asto 1292 fasli was barred ; 
that the interest claimed was correoi, and, allowing apparently the 
validity of the defendant’s contention as to the area of the land, de- 
creed the plaintiff’s olaim in part. The plaintiff thereupon appealed 
to the District Judge who dismissed the appeal on the ground that — 
“ The value is below Rs. 100. There has been no determination of 
proprietary right or of the rate of rent payable. ” The plaintiff then 

* Second Appeal No. 1030 of 1880 from a decree of F. W. Fox, Esq , 
District Judge of Ghazipur, dated the' 29th .Vfay 1889, confirming a decree , 
of Maulvi Muhammad Nasi, Deputy Collector of Ghazipur, dated the 31st 1 
Mav 1888. 

(1) I. L. IS All., 193. (2) Weekly Notes, 1890, p. 229. 
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appealed tothe High Court. The appeal came before Mahmood J., 1891 

who, in view of certain conflicting rulings of the Court referred the Radha 
case to a Bench of three Judges. liusiD 

SlNGH 

The Hon'ble Mr, Spankie , for the appellant. M alette 4 

Mr. J . Simeon , for the respondent, Chaubb. 


Edge, 0. J., Tyrrell and Knox, JJ.— This appeal has arisen 
out of a suit brought by a zammdar against his tenant to recover 
alleged arrears of rent and interest amounting to Rs. 54-11-6. 

The third plea in defence in effect was that by the custom of the 
iiaka aud of the particular mahdi the tenant was entitled to a de- 
duction from the rent in respect of the land which became sub- 
merged or in which the seed had not been germinated, and that ac- 
cording to the custom, in order to asoertain the rent payable the 
land had to be measured annually. We need not trouble ourselves 
with the question as to whether in fact there was such a custom or 
not in conflict with the agreement between the zamindar and his 
tenant. Those are matters yet to be decided, amongst others, by 
the lower appellate Court, if an appeal lay to that Court. An ap- 
peal was brought to the lower appellate Court and that appeal 
was dismissed by that Court on the ground that the amount or 
value of the subject-matter did not exceed Rs. 100, and that the 
rent payable by the tenant within the meaning of s. 189 of Act 
XII of 1881, was not a matter iu issue. From that decree the 
plaintiff has brought this second appeal. It came on to be heard 
befoie a Single Bench and the Single J udge being pressed with the 
contention that there was a conflict between a decision of Mr. Jus- 
tice Young, [ Payag Sahn and others v. Matadin and others (1)] and 
a concurring judgment of our brother Straight and Mr. Justice 
Young, i Radha Prasad Singh v. Pergash Rai (2)] referred the 
appeal to this Bench. The case as presented to us involves two 
questions, one as to the construction of s. 189 of Act XII of 1881, 
so far as the meaning of the words “ rent payable ” is concerned ; 
the other, whether the “rent payable” was a matter in dispute 


(1) Weekly Notes, 189(Mp. 229. 

8 


(2) I.L.R., 13 All. 193. 


52 


THE INDIAN LAW REPORTS. 


[VOL. XIV, 


1891 


Radha 

VEA8AD 

SlffGH 

V. 

Mathuea 

Chaubk. 


and to be determined in this suit within the meaning of that sec- 
tion. It has been held in the case to which we have las ly referred 
that the words “ rent payable 5 ' in the section mean a rate of rent, 
and that is the view whioli we take of the section. In our opinion 
the rent payable in that section moans the rate of rent payable, and 
that is the view which was adopted in an uureported judgment of 
which one of ns was a party along with Mr. Justice Brodhurst. 
When s. 1 89 was amended we do not think it could have been the 
intention of the Legislature to have given an appeal in those rent 
cases where the only question in dispute was how much of an 
agreed rent had been paid or not, if the matter in dispute was under 
Rs. 100. In otiier words, they could not have intended, for 
example, that there should be a series of appeals over a question 
as to whether the tenant had in faot paid Rs. 16, portion of an 
admitted rent. It is a wholly different matter where the question 
of the rate of rent is concerned. The determination of the question 
of the rate of rent might affect the parties as landlord and tenant 
for a great number of years, and consequently the Legislature in 
our opinion intended that when the rate of rent was in dispute and 
had to he decided there should be an appeal. In the case to which 
we first referred, Mr. Justice Young was clearly of opinion that if 
the point had been merely what was the actual amount which the 
tenant in that case had paid in liquidation of his rent, the appeal 
would not be under s. 189, but he seems to have put too narrow a 
construction on the expression “ rate of rent." He seems to have 
thought that to ascertain the rate of rent it would never be neces- 
sary to ascertain the area of the land. It appears to us that where 
the dispute is as to the rate of rent that dispute may be raised in 
many different ways, as for example, where the landlord said the 
rent payable was Rs. 100 and the tenant said it was Rs, 50 a year, 
then there would be a disputo as to the rent payable, it might in 
another ease be neoessary to ascertain the a» ea in order to find what 
was the rent payable or rate of rent for any particular year under 
the terms of a particular contract, or according to the custom which 
prevailed. Hero, in our opinion, there was a dispute as to the rate 
of rent. The tenant said that by reason of the custom the rent 
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payable for those particular years was not the rent alleged by the 
zamind^r. The appeal in our judgment lay to the Court below. 

We allow the appeal, set aside the decree below and remand the 
ease under s. 562 of the Code of Civil Procedure, and order the case 
to be reinstated on the list of pending cases and disposed of accord- 
ing to law. The costs of this appeal will abide the result. 

Cause remanded . 
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Before Sir John Edge , Kt.> Chief Justice , and Mr . Justice Tyrrell . 

CHAIN SUKH BAM and another ( Plaintiffs ) v. PABBATI and 
another ( Defendants) and MANSA BAM and others (Plaintiff's) 
v. SUNDAE AND anothers ( Defendants 


1891 

November 28. 


Hindu Law — Custom — Adoption of sister s son-~Bohra Brahmans . 


Amongst the Bohra Brahmans of the northern districts of the North- 
Western Provinces there exists a valid and lesral custom in virtu of which 
a person of that caste can adopt his sister’s son. 

These were two suits which both related to the same property 
and raised the same question of law, viz., as to the possibility of a 
person of the caste known as “ Bohra Brahmans” making a valid 
adopton of his sister’s son. The appeals were heard together and 
one judgment pronounced in both. The facts of these cases so far 
as they are necessary for the purposes of this report sufficiently 
appear from the judgment of the Court. 

Babu Rajendro Nath Mukerji, for the appellants * 

Pandit Ajudhia Nath, Munshi Kashi Prasad &ni | in F. A. No 154. 

Pandit Sundar Lai , for the respondents. ' 

Mr. Conlan and Mr. D. Banerji, for the appel-^ 
lants, I 

Pandit Ajudhia Nath , Munshi Kashi Prasad , yin F.A. No. 162. 

Pandit Sundar Lai and Babu Rajendro j 
Nath Mukerji , for the respondents. J 

Edgk, 0. J. and Tyrrell, J. — In these two first appeals which 
have been beard by us we thought it advisable to deliver a written 


* First appeal Nos. 154 and 162 from the decrees of Munshi Madho Lai, 
Subordinate Judge of Saharanpur, dated the 1 1th August 1889. 
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judgment, as the questions upon which the appeals hi out judgment 
depend are questions of very groat importance to a considerable per- 
tion of the Hindu community in some of the northern districts of 
these provinces. 

The suits out of which those appeals have arisen were suits in 
which the possession of property was claimed. 

First Appeal No. 154 of 1889 was from a decree of the Subordi- 
nate Judge of Saharan pur dismissing the original suit No. 151 of 
18S5. Iu that suit the plaintiffs alleged that one From Sukh Das, 
deceased, became the owner and possessor of certain property speci- 
fied in the plaint under a will made in 1875 by one Baldoo Sahai, who 
had been the proprietor. The plaintiffs alleged that on the death of 
PremSukh Das without issue, on the 3rd of December 1879, his estate 
devolved according to Hindu law on the descendants of Ishar Das, 
and that one Mangal Ram, who was one of suoh descendants, by 
a deed dated the 30th of July 1885, gave his one-third share to the 
plaintiffs. The plaintiffs sought by their suit to recover such one- 
third share from the defendants, Musammat Farbati and Musam- 
mat Sundar, who are the widow of Baldoo Sahai and are in posses- 
sion. 

First Appeal No. 162 is from a decree of the Subordinate Judge 
of Saharanpur which dismissed the original suit No. 30 of 1886. 
In the latter suit the plaintiffs, who are two of the descendants of 
Ishar Das, claimed certain shares in the same property, which had 
been of Baldeo Sahai, alleging that Prem Sukh Das took that pro. 
perty under the will of Baldeo Sahai of 187c, and that on the death 
without issue of Prom Sukh Das on the 3rd of Deoember 1879, 
the property devolved according to Hindu law on the descendants 
of Ishar Das. 

The plaintiffs in original suit No. 30 of 1886 sought to recover 
the shares to which they allege! that they were entitled from 
Musammat Parbati and Musammat Sundar, the widows of Baldeo 
Sahai. The plaintiffs in original suit No. 151 of 1885 were made 
pro forma defendants in original suit No* 30 of 1886, 
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The main defence relied upon by Musammat Parbati and Mus- 
ammat Sundar in each suit was that Prem Sukh Das had been 
adopted in 1871 as a son by Baldeo Sahai, and that Prem Sukh 
Das haviDg been so adopted took the property of Baldeo Sahai as 
such adopted son and not under the will of 1875, and that according 
to Hindu law the property of Prem Sukh Das as the adopted son 
of Baldeo Sahai did not devolve on his death, or at all, upon the 
descendants of Ishar Das, and that the widows of Baldeo Sahai were 
not only in possession but were entitled as the mothers of Prem 
Sukh Das to the possession of all the property claimed. 

Prem Sukh Das was the son of Ohajju Ram, who was a grand- 
son of Ishar Das. Prem Sukh Das’ mother was asister of Baldeo 
Sahai. Baldeo Sahai was not descended from Ishar Das, Baldeo 
Sahai and Ohajju Ham were Bohra Brahmans. On behalf of the 
defendants respondents, Musammat Parbati and M usammat Sundar, 
it was not contended that according to the Hindu law. apart from 
custom, Baldeo Sahai could legally have adopted his sister's son, 
Prem Sukh Das, hut it vas contended that, according to a general 
custom of Bohra Brahmans in the port of the country iu which 
Baldeo Sahai and Ohajju Ram resided, a Bohra Brahman 
could legally and validly adopt his sister's son. On behalf of the 
plaintiffs-appellants in First Appeal No. 1 54 of 1889, it was con- 
tended before us that Baldeo Sahai never did in fact adopt Prem 
Sukh Das, and further, that if Baldeo Sahai did in fact adopt Prem 
Sukh Das, the custom alleged by Musammat Parbati and Musam- 
mat Sundar was not proved to exist, and if it did exist it could not 
control or vary the Hindu law, and that the alleged adoption was 
consequently illegal and void. 

On behalf of the plaintiffs appellants in First Appeal No. 162 
of 1889, the fact that Baldeo Sahai had adopted Prem Sukh Das 
was not disputed, but it was contended that no such custom as 
alleged had been proved, or, if proved, could oontrol or vary the 
Hindu law, and that the adoption was consequently illegal and void. 
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On behalf of Musammat Parbati and Musaimnat Sundar it was 
further contended that by reason of Art. 118 of the second Sokedule 
of the Indian Limitation Act (Act XV of 1877) neither the fact 
nor the the validity of the adoption of Prern Sukti Das could now 
be questioned. In support of this last contention the decision of 
their Lordships of the Privy Counoil in Jagadumbn OhoioJhrani v. 
Dahhina Mohun (1) Was relied upon. Being of opinion, for reasons 
presently to be stated, that tho fact of the adoption and the custom 
relied upon in support of the validity of that adoption have been 
proved, and that the custom which has been proved is a valid cus- 
tom, we do not intend to express any opinion upon the question of 
limitation or on the other questions which it would become neoes- 
sary to consider if we were of opinion that the adoption had not in 
fact taken place or was invalid. It is oommon ground that if Prern 
Sukh Das was validly adopted by Baldeo Sahai, the plaintiffs 
appellants in each appeal, have no title to the property, or any of it, 
in dispute. 

We shall first deal with the question as to whether such a cus- 
tom as that alleged can legally exist, and can control and vary lire 
Hindu law applicable to adoption amongst Brahmans. On behalf of 
the plaintifts-appellants, it was strongly contended that the point was 
concluded by the judgment of their Lordships of the Privy Council 
in Sundar v. Parbat (2), in whioli case their Lordships, at page 
193 of the Eeport, are reported to have said: — “If it wore 
necessary to determine the point, their Lordships would probably 
have little difficulty in accepting the opinion of the High Court 
that a Hindu Brahman cannot lawfully adopt his own sister’s son.” 


In that case, in whDh the suit was between the now defend- 


ants-respondents, Musammat Parbati and Musammat Sundar, and 
by which Musammat Sundar sought a decree for partition of tho 
property now in suit, the question as to whether such a custom as 
is now alleged could be valid w as not before their Lordships of the 
Privy Council or before this Court when that case was before this 
Court, on appeal from the decree of the 27th of February 1881 of 


(1) LAI 13 I. A. 84; s. 0., 
I. L. E. 13 Calc. 308. 


12) L. It. 16 I. A. 186. 
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the Subordinal e Judge of Saharanpur, although it has, during the 1891 
arguments of these appeals, been stated, but whether correctly or Ohain^feh 
not we have nothing on these records of show, that evidence of the Bam 
alleged custom was tendered in the Court of the Subordinate Judge Pabbati. 
in that case. The validity of such a custom by which a sister’s son 
may be adopted amongst Nambudri Brahmans in Malabar, and of a 
similar custom by which a daughter’s son may be adopted amongst 
the Brahmans of Tanjore, Tiichinopoly and Tinnevelly have been 
judicially recognized by Full Benches of the Madras High Court 
in the cases Eranjoli IVath Vishnu Nambudri v, Eranjoli Illath 
Krlshnan Nambucbi (1) and Vapid in a da v. Appu (2). The validity 
of a custom by which, amongst certain tribes of Brahmans in the 
Panj&b, a sister’s son or a daughter’s son may be adopted has 
been judicially recognized by the Chief Court of the Panjab* The 
cases relating to the Panj&b are collected in the notes to pages 341 
and 312 of Golap Chandra Sarkar’s Hindu Law of Adoption 
(Tagore Law Lectures 1888). That the generally accepted rule of 
the Hindu Law which prohibits amongst the twice-born classes the 
adoption of a sister’s or a daughter’s son has been in many parts of 
India controlled and varied by custom, or possibly never followed, 
may be gathered fiom the cases collected in the notes to paragraph 
124, pages 137 and 1.38 of the 4th edition of Myne’s Hindu Law 
and Usage. In Mandlik’s Hindu Law of Mayukba and Yaj.naval- 
kya at page 478 et seqq. grave doubts are raised to the authenticity 
of the alleged principle of Hindu Law that the person to be adopted 
must be one who, by a legal marriage with his mother, might have 
been the legitimate son of the adopter. Mr. Mandlik in his valu- 
able treatise contends that the grafting on to Hindu Law of that 
principle is the result of wrong analogies and unwarranted genera- 
lization founded on imperfect translations of original texts. Mr. 

Mandlik, at page 478, speaking of the Bombay Presidency, says: 

“In like manner is the adoption of a sister's common among the 
Hindus in this Presidency amongst all castes and classes. Still 
more common is the adoption of a dauhetra (daughter’s son).” The 


(1)1. L. R., 7 Mad. 8. 


(2) I. L. It, 9 Mad. 44. 
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aue^ion as to whether Mr. Maudlik's views as to the origin and 
authenticity of the principle referred to are oorrec or not mult 
now be lef t(or the decision of their Lordehipe of the I’rny Oonnorl. 
Fortunately for ne, we need not hi tho appeals now More ns 
express any opinion on that eubjeot 

that the rule laid dowu by Mr. Sutherland i» 18-1 that 11 o tns 
and fundamental principle is that the person to be adopted be one 
who by a legal marriage with his mother might have been tho legi- 
timate son of the ahopter,” is the correct rule of Hindu Law appli 
cable to the three superior or twice-born classes of Hindus, we need 
only say that we agree with the learned authors of West and 
BsLa Digest of Hindu Law that the Hindu Law is subject, 
even without a statutory provision, to modification by custom, 
which indeed may he regarded as the basis, for all secular purposes, 
of the Hindu Law itself. Thus wheu a custom is proved it super- 
sedes the general law so far as it extends, but the general law still 
regulates all that lies beyond the scope of the custom (West and 
Bubier’s Digest of Hindu Law, 3rd e dition, Vol. 1., pp 1 and 2). 


Their Lordships of the Privy Council have reoognized the faot 
that Hindu Law may he varied by custom in such important matters, 
amongst others, as the descent in a family and the partibility of 
anoestral property. 


We entertain no doubt that a custom amongst Bob. a Brah- 
mans generally or among Bokra Brahmans of a particular part of 
the country that a sister’s son may be adopted, if proved, is a valid 
custom and legalises such an adoption. 

We shall now proceed to consider whether or not such a custom 
has been proved so far as the Bohra Brahmans of that part of the 
country within whioh and in the neighbourhood of which Baldeo 
Salmi andChajju Earn resided are concerned. 

The Bohra Brahmans came into the northern districts of these 
Provinces from Palli or Pali in Rajputaua. They are a caste of 
trading Brahmans, as the name of the caste indicates, Aooordhig 
to Ballon’s Uindustani-Luglish Dictionary, at page 283, “ bohra ” 
means “a village banker or money-lender,” and also according to 
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Fallon “ the Bohras appear to have originated in Guzerat, where 1891 
they became converts to Muhammadanism, but they are settled in Chain Sum 
many parts of Central and Western India and in the North-Wes- Ram 
tern Provinces.” Parba.ii. 

In that part of the Statistical Description and Historical Ac- 
count of the North-Western Provinces of India, prepared under the 
orders of the Government of India, which relates to the district of 
Muzaffarnagar, volume 3, part 2, page 494, we find it stated that “the 
Rahtis or Bohras are sometimes classed amongst the subdivisions 
of the Gaur tribe of the great Gaur division under the names of 
Palliwals, but they are now so completely separated from the Brah- 
mans as a body that they are usually regarded as one of the mis- 
cellaneous tribes of Brahmanical origin. Other names for this tribe 
are Athwariya, Barbar and Kaniya. These Bohras are emigrants 
from M arwar, and are oalled Palli.wal from their original seat, Palli. 

They ai© the great usurers and pawnbrokers of the Upper Duab, 

&c” 

In the course of the arguments before us the evidence recorded 
in each suit was read by those who appeared for the different parties 
as evidence in both suits. It was stated by the Pandit Ajudhia 
Nath who appeared for Musammat Parbati and Musammat Suudar 
in First Appeal No 154 of 1889, but disputed by those who repre- 
sented the other parties, that in the Muzaffarnagar and neighbour- 
ing districts the priests of the Banias were Bohra Brahmans. There 
is no evidence before us on the point, and we merely mention the 
statement as an explanation which was offered of the fact that there 
is much evidence on the records in the appeals before us of a custom * 
amongst those of the Bania caste of that part of the country by 
which a sister’s son may be adopted. 

In support of the existence of the custom amongst Bohra 
Brahmans there were, amongst others, a great number of Bohra 
Brahman witnesses called. At h ast ten of those Bohra Brahman 
witnesses were from the Muzaffarnagar district, seven weie from 
the Meerut district, whilst others of them were from Bulanchbahr, 
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" Aligarh, Delhi, Sabtanp.rr, Malta, Et6w.ll C.wniKta. 

-22- All o) ftc witnesses .poke to th. present er.eta.oe of the 
C,„. So... oI ftom pave instances of •iophons ot sister e sons 

, ’ , TO f them said that they had keen informed by their 

fathers end ancestors that the custom existed. So far as him boon 
hZht to our attention there mere only two ease, ot ...eh ad, p- 
tan ?n which it was shown that ,ke adopted son had not succeeded 
to the property of th. person who had adopted hull, and m on. . - 
those two coses the adopted son had reoemd ta il the other mcm- 
ef the family a su' st.nti.l sum in money. We agree with 
th. Subordinate Judge that the custom wa, proesd. Wo see no 

reason for thinking that ail those Bohra Brahman w.tnesses, to 

whom we hare referred, committed perjury Wo were much 
", d with the fact that B.ideo Sahd had .« H>7» executed a 
* iU in favor of Prem Snkh Das. It was con ended tarn that 
fact that Boldeo Sahoi had never, in fact, adopted 1 rein tak t as 
„d that if he had, in foot, alop.ol Prem Snkh Das he know that 
the adoption was invalid, and on the latter p dot the evidence m 
cross-examination of Mns.mmnt l'arbati (document No. -U8) was 
also relied upon. In cross-examination Mnsammat, l'arbati said. 

“ Baldeo Sahai bad executed the will also in favor ot 1 rem bukh. 

I had asked Baldeo Sahai why he was executing the will, lie 
told me that it was not allowel in the Shastars to adopt a son of 
a sister. Baldeo Sahai was under the impression that it was not 
allowed in the Shastars to adopt a nephew.” It is very possible 
that Baldeo Sahai may have been under the impression that such 
an adoption was invalid according to the Shastars and that ie 
custom amongst the Bohra Brahmans might not he held by the 
Courts ai sufficient to validate the adoption. One thing which is 
obvious is that Baldeo Sahai intended, in the event of a sou or sons 
being subsequently horn to him, to secure by his will to Prem 
Snkh Das a greater share of the property than Prem Sukli Dae 
would under such oircumstanees take as an adopted son. 

Whatever may have been the opinion, the doubts or objects 
of Baldeo Sahai in 1875, it is iu our opinion biyoud drib! t'lit 
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Baldeo Sahai in 1871 did, in fact, adopt Prem Sukh Das, and did 8u 1891 
under circumstances of tne greatest publicity. To witness the J ~ N g gEE£ 
ceremony of that adoption large numbers of Bohra Brahmans Ram 
were invited and at that ceremony many of them attended. The p x % BJiTl 
fact of the adoption having taken place was well known amongst 
the brotherhood and amongst the Bohra Brahmans of that part of 
the country. When Baldeo Sahai died, mutation of names took 
place in favor of Prem Sukh Das and in those mutation proceedings 
Prem Sukh Das was described as the adopted son of Baldeo Sahai. 

He was so described in the mutation proceedings or in the village 
papers relating to at least eleven villages. This appears by the 
documents numbered 820, 821, 822, 823, 621, 825, 8^6, 827, 829, 

830 and 831. 

The will was made in 1875. After the making of the will 
Prem Sukh Das, suing under the guardianship of Baldeo Sahai, was 
in his two petitions of the 5th of December 1877 (documents Nos. 

818 and 819) described as the adopted son of Baldeo Sahai. The 
will of 1875 affords evidence of the adoption. There is a passage in 
it which, correctly translated, is as follows : — 

“ Prem Sukh, sou of Chajju Pam, my own sister’s son, whom 
I have brought up and educated like my son from his childhood, 
whom 1 have made , by performing the usual ceremonies of investiture 
with the sacred thread , 8fc. 9 my heir , representative and successor, 
and who has from of old lived with me, shall, after me, be the pro- 
prietor and heir of all the properties, &c.” 

On the 26th of February 1879, a certificate of guardianship of 
the est ate of Prem Sukh Das was granted by the Subordinate Judge 
of Saharan pur to Kanhai Ram and two others. That Eauhai Ram 
is one on of theplamtiffs-appellantsin First Appeal No. 162 of 1889, 
and in that certificate PremjSukh Das is described as the adopted 
son of Baldeo Sahai, deceased. 

It has been pressed upon us that in the suit between Musam- 
mat Sundar and Musammat Parbati the latter lady denied the adop- 
tion. 
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In that suit Musammat Parbati, who was the senior widow, was 
attempting to exclude the Junior widow, Musammat Suudar, from 
a share in the property, and with that object in view she was bound 
in the then view of then legal rights of those ladies inter se to deny 
the adoption. Musammat Parbati in that suit alleged that she 
alone was in possession, Whatever Musammat Paidnitis contention 
was in that suit, she, daring the lifetime of Prem Sukh Das, on 
the 11th February 1879, joined Musammat Sundar in a petition 
(document No. 1.9) pi esented to prevent the property being brought 
under the Oouit of Wards, and in that petition described Prem Sukh 
Das as the adopted son of Baldeo Sahai. In that petition the ladies 
state that they had appointed Lala Sukh Lai, Kanhai Ham, * £ the 
own paternal uncle of Prem Sukh Das, ?? and Raghnnath, mrbaruh - 
liar and managers, and had applied for the grant of a certificate of 
guardianship to them. That petition was presented through Tara 
Chaud, who was a mukhtar of Musammat Parbati and Musammat 
Simdar.” Tara Oliand’s mukhtarn&ma is dated tlio 1 1th of February 
1879, and is document No. 20. It wa> witnessed by Chain Sukh 
Ham, who is one of the plaintiffs-appellants in First A ppeal No. 1 64 
of 1889, and who on the 11th of February 1879 described himself 
as a Chain Sukh, servant of Prem Sukh Das/ 5 as in fact ho was. 

There are many other documents on the records of these two 
appeals to which, if it were necessary, we might refer in support of 
our opinion that Prem Sukh Las had in fact been adopted by and 
had' been openly treated and acknowledged as the adopted son of 
Baldeo Sahai. We may mention that on the death of Prem Sukh 
Das his funeral obsequies were performed by one Nathu, who was 
of the gotra of Baldeo Sahai, and consequently competent to perform 
those obsequies. He appears to have performed them on behalf of 
Musammat Parbati and Musammat Sundar, If there had been no 
valid adoption of Prem Sukh Das his obsequies would have been 
performed by one of the gotra of Ohajju Ram, and Nathu would 
have been incompetent to perform them. 

On an examination of the oral and documentary evidence we 
have no doubt that Prem Sukh Jas was, in fact, adopted by Baldeo 
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Sahai and that his adoption was by reason of the custom a valid 1891 

and legal adoption. Chain 

Ram 


Before concluding our judgment it may be interesting to see 
how this present litigation arose. 


v. 

Paeba.ti. 


In 1871 Baldeo Sahai adopted Prem Sukh Das. In December 
1878 Baldeo Sahai died. On the death of Baldeo Sahai, Prem Sukh 
Das succeeded to the property. Prem ^ukh Das died on the 3rd of 
December 1879. Pie was then 16 years old. On the death of 
Prem Sukh Das, Musammat Parbati ani Musammat Sundar took 
possession of the property as his heiresses, a fact which appears not 
only from other evidence but also from some bujharat statements 
of 1290 fasli, where they are recorded as others of Prem Sukh 
Das.” Disputes having subsequently arisen between them, Musam- 
mat Sundar brought her suit against Musammat Parbati for parti- 
tion. In that suit Musammat Parbati alleged that she alone was 
in possession and denied any title in Musammat Sundar. Tn First 
Appeal in that suit this Court on the 12th of June held that the 
adoption of Prem Sukh Das was, by reason of his being the sister’s 
son of Baldeo Sahai, invalid, and holding that the Musammats had 
no title in law and that the suit for partition was not maintainable 
merely by reason that they were in possession, dismissed Musammat 
Sundar’s suit. On the 80th of July 188 > Mangal Ram, the grand- 
son of Ishar Das, is alleged to have executed the deed of gift iu 
favor of Chain Sukh Ram and Gbazi Ram, the plaintiffs -appellants 
in First Appeal No 151 of 1889, upon which they rely. On the 
4th of September L885 those plaintiffs-appellants brought the suit. 
Mangal Ram was not related to Chain Sukh Ram or to Gbazi Ram. 
Chain Sukh Ram had been in the employment of Prem Sukh Das ; 
he is married to a sister of Musammat Parbati and is and was an agent 
of hers. Ghazi Ram is the minor brother of Musammat Parbati. 
Mansa Ram and Kanhai Ram, the plaintiffs-appellants in First Ap- 
peal No. 162 of 1889 and descendants of Ishar Das brought their 
suit on the 18th of January 1886. Noue of those plaintiffs-appel- 
lants could have any title to the property if the adoption of Prem 
Sukh Das was a valid adoption. Neither Mansa Ram, Kanhai Ram 
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nor Mangal Ram appears to have raised any claim to the property 
or to have questioned the validity of the adoption until after the 
decision of tins Court of the 12th of June 1885, although Prom 
Sukh Das had died on the 3rd of December 1879. One may infer 
that the descendants of Ishar Das and relations of Gliajju Earn, the 
natural father of PremSukh Das, never thought, until that decision 
of this Court, that the validity of the adoption of Prem Sukh Das 
could be questioned. 

We dismiss, with separate sets of costs to Musammat Parbati 
andtoMusammat Sundar, First Appeal Vo. 154 of 1889 and affirm 
the decree below. We dismiss, with separate sets of costs to Mus- 
ammat Parbati and to Musammat Sundar, First Appeal No. 162 
of 1889 and affirm the decree below. 

Appeals dismiss sd. 


Before Sir John Edge, Kt , Chief Justice, and Mr, Justice Tyrrell* 

KISH AN SAUAL (Objector) v. ALADAD KHAN and another, 
(Decree-holders).* 

Civil Procedure Code f s 13 , Ex pi. II— Res judicata —Execution of decree— 
Principle of res judicata as applied to execution proceedings 

Where a person on his own application was added as a party respondent; 
to an appeal, and on the cise in appeal being remanded under s. 5(12 of the 
Code of Civil Procedure for re-trial on the merits, practically took no steps 
whatever to defend the suit.— Held that he could not afterwards plead, by 
way of objection to execution of the decree, matters which ought to have 
formed part oE his defence to the suit, had ho chosen to defend it. Earn 
Kir pal y. Rhp Kuari (\) referred to. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. T. Con lan and Pandit Sundar Lal y for the appellant. 

Mr. Abdul Eaoof , for the respondents. 

Edge, 0. J. and Tyrrell, J. — This is an appeal arising out of 
the execution of a decree. One Aladad Khan brought his suit 
against Ismail Khan and others in which he claimed possession of 

# First Appeal No. 9 of 1890, from a decree of Rai Piati Lai, Subor- 
dmate Judge of Meornt, dated the 1 2th November 1889. 

(1) I. L. R., 0 All. 269. 
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his share of his father’s estate. His suit was dismissed in the first 
Court on the finding- that he was illegitimate It finally came in 
appeal before this Court. Aladad Khan was the appellant, and 
during the pendency of the appeal in this Court, Lala Kishan Sahai, 
who is the appellant in this execution -appeal, presented a petition 
on the 11th May 1887 to this Ooi rt, alleging that ho was the 
purohaser of the property in suit and asking to he made a respon- 
dent in the case, the case being the appeal. On the same day this 
Court passed an order under ss. 572 aud 582 of the Code of Civil 
Procedure, adding him as a respondent in the suit. The result of 
the appeal here was that on the 7th April 1888, this Court allowed 
the appeal, holding that the plaintiff, Aladad Khan, was legiti- 
mate and the suit was remanded under s. 562 of the Cole of Civil 
Procedure for trial on the merits. Now, as we have said, that order 
of remand was made on the 7th April 1888. Kishan Sahai was 
a party to that order of remand. The 29th January 1889 was 
fixed in the Court below, we assume, for the hearing of the case, 
and on the 12th of that month Kishan Sahai presented an applica- 
tion (document No. 11) in which he asked for two months’ time, on 
the ground that he had not his documentary evidence ready. On 
the 15th January 1889, the Subordinate Judge passed an order 
allowing Kishan Sahai one month’s time and fixing the hearing for 
the 6th March 1889. The day before the 6th March, viz., on the 
5th March, Kishan Sahai presented an application alleging that he 
had been induced by false representations of the plaintiff, Aladad 
Khan, to advance the money on the property and asking that he 
might be brought in as a party to the suit under s. 32 of the Code 
of Civil Procedure, and be allowed to put in a defence, and that 
issues might be framed and the case tried as against him. On the 
6fh March 1889, the Subordinate Judge rightly held that as the 
High Court had made him a party to the suit, by its order to which 
we have referred, he must be regarded as a party until his name 
should be struck off, and that his position was not that of a party 
merely to the appeal, and refused the application. Now Kishan 
Sahai, if he had chosen to do so, could long before the 5th March 
1889 have filed a written statement raising any defence which he 
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had or thought he had. The suit as against him oommanoed from 
’ the time when he was made a party to it, and, for the matter of that, 
if he had been so disposed, he might have filed his written state- 
ment in this Court even during the pendency of the appeal. Kishan 
Sahai does not appear to have taken any steps prior to the 5th 
March 1889 to file a written statement, either in this Court or in 
the Court below, and it is to be observed that in the petition which 
he presented to this Court upon which the order of the 11th May 
1887 was passed, he merely alleged his title as that of a purchaser 
holding a sale-certificate. Ultimately, the Subordinate i udge, on 
the re-trial of the suit under the order of remand of tins Court, 
decreed the plaintiff’s claim for possession. When the plaintiff 
proceeded to execute that decree Lala Kishan Sahai filed objections, 
seven in numbers, only one of which, namely, No. 0, is relied on 
here ; indeed, there is nothing in the other objections. Now as to 
that, Lala Kishan Sahai should have raised as a defence the matter 
alleged in that paragraph 6, if it amounted to a defence at all. 
He should have done so either in this Court when the case was here 
or at the latest in the Court below in proper time. Under the 
circumstances, we are of opinion that it is a case which falls within 
the principle of explanation ii. of s. 13 of the Code of Civil Proce- 
dure Although s. 13 may not in terms apply, by reason of the 
matter not having been decided in another suit, still, the Privy 
Couneil in an analogous case has told the Courts in India that the 
principle of law underlying s 13 is to be applied to proceedings in 
the execution of deorees. The case to which we refer is Ram 
Kirpalv, Rup Kuari ( 1 ). In faot, until the Subordinate Judge 
was on the eve of deciding the suit before him on remand Lala 
Kishan Sahai never suggested apparently any such defence as that 
shadowed forth in paragraph 6 of his objections. We dismiss this 
appeal with costs. 


Appeal dismissed. 
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FCJLL BENCH. 


Before Sir John Edge , 1 It., Chief Justice , Mr. Justice Straight, Mr. Justice 
Mahmood, and Mr. Justice Knox • 

BENI PE ASAD (Plaintiff) v. H ABB AX BIBI and anotheb 1893 

(Defendants)- February 4, 

Hindu law —Benares School— Adoption™ Adoption of only son— Maxim t 
quod fieri non debuit factum valet . 

According to the Benares School of Hindu Law, the giving in adoption 
of an only son is sinful, and to that extent contrary to the B indu Law ; hut | 
the adoption of such a son, having taken place in fact, is not null and void ; 
and the maxim quod fieri non debuit factum valet is applicable and should 
be applied to such an adoption. 

So held by the Full Bench. Hanuman Tltoari v. Chirai (1) approved 
and followed. 

In this case the following questions were referred to the Full 
Bench by Mahmood and Young, JJ„ 

“ 1. The adoption of an only son having taken place in fact, is 
such adoption null and void under the Hindu law ? 

u 2. If so generally, does subsequent birth of sons to the natural 
parents of the adopted son, have a retrospective efiect of validating 
the adoption ? 

“ 3. Does the circumstance that the adopted son is a Sagotra , 
or descended from one common ancestor with the adoptive father, 
render his case an exception to the general rule of prohibition 
against adoption of only sons ? ” 

It was stated in the order of reference that, in consequence of 
doubts having been east on the correctness of the ruling of the Full 
Banch in Hanuman Tiwari v. Chirai (1), it was desirable that that 
ruling should be reconsidered by the whole Court. 

Mr. DwarJca Nath Barter ji and Hunshi Juala Prasad \ for the 
appellant. 

Mr. Jogindro Nath Chaudhry and Munshi Kashi Prasad , for 
the respondents, 

(1) I: L B„ 2 ail, m 
10 
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Edge, C. J.— • Tliroe questions havo been referred for the 
opinion of the Pull Bench. I propose to consider tho first ques- 
tion, and that only. It is, “ Tho adoption of an only son hating 
“ taken place in fact, is such an adoption null and void under tho 
“ Hindu law P ” 

The adoption in question was one in tho dattaka form, and the 
parties were Agarwala llamas of Benares. 

The question is one as to wliioh there has boon and is much 
difference of opinion in the Courts in India. It is not suggested, 
and, indeed, I am satisfied that it could not bo suggested, that there 
is, apart from the written sacred law of the Hindus, any custom 
which would make such an adoption void. Nor is it suggested 
that the texts of the Hindu Law, or tho passages in the books of tho 
Hindu commentators, whioh have been regarded by somo as impera- 
tively prohibiting the adoption of an only son, wore foundod on a 
custom. No custom in Benares to make such an adoption has boon 
alleged. Consequently, tho answer to the quostion iu this oaso does 
not depend on any custom, and must bo sought for in tho written law 
of the Hindus. The question is ono surrounded by muoh difficulty. 
The difficulty mainly consists in ascertaining what is tho true 
and reasonable construction to be put on certain toxts of tbesaorod 
law of the Hindus, and upon certain passages in tho works of Hindu 
commentators, and further in ascertaining how far such passages can 
safely he taken as expressing what tho Hindu Law, as aooeptod by 
the School of Benares, is on this subject. The difficulty is onhanoed 
by the fact that the texts and passages are in Sanskrit, and that 
some Sanskrit scholars are of opinion that|tho earlier translations 
into English of some of those texts and passages are inoorreot and 
are in fact misleading. 

In dealing with the question as to wbothor thoso texts and 
passages in Sanskrit have beon incorrectly translated, I must say at 
once that 1 am entirely ignorant of Sanskrit ; but having to oxpross 
an opinion on the subject I must do so, having formed it as best 
I could upon tho apparent reasonableness or unreasonableness of the 
criticisms of those competent to make them. 
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Briefly stated^ the contention on the question as to whether the 
adoption in this case is null and void are as follows On the one 
side it is said that, the giving and receiving in adoption in the 
dattaka form of an only son are absolutely and imperatively pro- 
hibited by the Hindu, Law s and consequently that such an adoption 
would be void#Z> initio and the principle quod fieri non debuit factum 
valet could not be applied to such an adoption. We all are agreed 
that If the adoption of an only son in the dattaka form is according 
to Hindu Law void ah initio , the principle expressed by that maxim 
cannot be applied. 

On the other side it is said that the adoption of an only son is 
not absolutely or imperatively prohibited by the Hindu Law, and 
that the reliable texts of that law express only a religious recom* 
mendatio% and not an imperative prohibition, against the adoption 
of an only son, and consequently, although the making of such an 
adoption would be;sinful, it would not be void, and the principle quod 
fieri non debuit facttm valet would apply, and the adoption once 
made would be valid. We all are agreed that, if such an adoption 
Is merely sinful and not void ah initio , that maxim applies. 

It is beyond doubt that the Code of Manu, In which adoption 
Is treated of and recommended in the case of a sonless Hindu, doe s 
not contain any prohibition or recommendation against the adoption 
of an only son. So far as I have been able to ascertain, it is nowhere 
said in express language in any of the books of the sacred law- of 
the Hindus or in any of the Hindu commentaries that- the adop- 
tion of an only son is void. 

The earliest text upon which this- contention, which we have 
to consider* has arisen in on© of Vasistha. It is mainly on that 
text, or, more correctly speaking, as I hope to show, on a part 
^ only of it, and partly on a text of Saunaka, that those Hindu 
commentators who have regarded the adoption of an only son as 
Imperatively prohibited, have relied. 

As translated. in. OolebrookV Digest, YoL 2, page 887, Vasis- 
tha*s text is, so far. ns is material, as follows, * A son formed of 
seminal fluids, .and .of. blood proceeds from., his father, and mother. 
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* as an effect from its cause ; both parents have power, for just 
‘ reasons, to give, to sell, or to desert him ; but lot no man give or 
‘accept an only son, since ho must remain to raise up a progony 
< for the obsequies of ancestors. Nor lot a woman give or accopt 

* a son, unless with tho assent of her lord,’ &o. That text of 
Vasistha is thus translated by Mr. Mandliok at pngo 49D of hia 
Vyavahara Mayukha of 1880 (which I shall hereafter refer to as 
Mandlik’s Hindu Law) thus, ‘ man producod from virile sood and 
‘ uterine blood proceeds from his father and his mother as an effect 
‘ [from its cause]. Therefore his father and mother have power to 
1 give, to sell, or to abandon their son. But no ono should give or 
‘ receive an only son, for he saves tho man [from put or hellV 
Except in so far as Mr. Colobrooko has interpolated the words “/or 
just reason ” in his translation, the two translations, although 
differing slightly in tho words used, appoar to mo to convey the 
same meaning. 

The question is how is the tost of Vasistha to bo oonstruod. 
It must clearly be construod aocording to tho rules for tho con- 
struction of tho texts of tho sacrod books of the Hindu Law 
if authoritativo rules on the subject exist. That rules for tho 
construction of the sacred texts and law of the Hindus do exist 
cannot be disputed, although those rulos have been frequently 
overlooked or [not referred to by Judges or English text writers, 
probably because they are in Sanskrit and have, so far as I am aware ; 
hot yet been translated. . That they are rules of tho highest author- 
ity is obvious from the manner in which they have been referred to 
by Mr. Colebrooke. Mr. Mandlik also vouches for them and so 
does Golapchandra Sarkar in his Hindu Law of Adoption. (Tagore 
Law Lectures of 1888). Those rules of construction are to bo found 
in the Mimansa of Jaimini. Jaimini, as we have been informed by 
counsel in the course of tho argument, lived in tho thirteenth 
century of the Christian ora. He was consequently subsequent iu 
date to the Mitakahara and anterior in date to the Dattaka Mimansa 
and the Dattaka Chandrika, a fact which in my opinion has some 
bearing on tho question which we have to consider, particularly 
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If we find that those rules are consistent with the construction put 1892 
by the author of the Mitakshara upon the test of Vasistha, and tha^ Beni Pbasad 
in commenting upon that test the authors of the Dattaka Mimansa 
and the Dattaka Ohandrika ignored the rule of the Mimansa of Bibi. 
Jaimini which is , applicable to it. Let us see what was Mr. 
Oolebrooke’s opinion of the Mimansa of Jaimini. It is to be found 
in the Transactions of the Eoyal Asiatic Society, volume I 5 page 
457. As I have not a copy of the Transactions before me, I shall 
quote the passage from them which is set out at page 74 of 
&olapchandra Sarkar’s Hindu Law of Adoption. As to the 
Mimansa philosophy of Jaimini, Mr. Colebrooke said— 

€ The disquisitions of the Mimansa bear, therefore, a certain 

5 resemblance to juridical questions, and, in fact, the Hindu law 

* being blended with the religion of the people, the same modes of 
4 reasoning are applicable, and are applied to the one as to the 
* other. The logic of the Mimansa is the logic of the law; the 

* rule of interpretation of civil and religious ordinances. Each 
4 case is examined and determined upon general principles; and 

* from the cases decided the principles may be collected. A well 
4 ordered arrangement of them would constitute the philosophy of 
4 law: and this is, in truth, what has been attempted in the Mi- 
4 mansa .... Instances of the application of reasoning, as taught 

* in the 'Mimansa, to the discussion and determination of juridical 
€ questions, may be seen in two treatises on the Law of Inheritance* 

« translated by myself, and as many on Adoption, by a member of 

6 this Society, Mr. Sutherland. (See Mitakshara on Inheritance, 

<1, 1, 10 and 1, 9, 11, and 2, 1, 34; Jimuta Vahana 11, 5, 16-19. 

4 DatL Mm — on Adoption 1, 35-41 and 4, 65-66 and 6, 27-31. 

6 DaU. Chand 1, 24 and 2, 4 ) v Golapchandra Sarkar in his Hindu 
Law of Adoption, page 74, gives much useful information as to 
the Mimansa of Jaimini and also as to the Vedanta. He there 
says, 4 Mimansa, however, is the name of a School of Hindu phi- 
4 losophy founded by Jaimini, the object of which is to establish 
4 the cogency of precepts contained intho Scripture, and to furnish 
4 maxi ins of interpretation, by means of the rules of reasoning/ 
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And further on at page 74 he says, ‘ The Vodauta School of 
‘ philosophy, the founder of -which is Vyasa, is also denominated 
‘ Mimansa, and in order to distinguish it from Jaimini’s philosophy, 
‘tbe Vedanta is called the Uttara or posterior Mimansa ; and the 
f other, the Purva or prior Mimansa. r J his division is similar to 
‘ that between the Vedas and the Upanishads and basod upon the 
4 same principle : the Mimansa of Jaimini deals with the praotioal or 
4 ceremonial precepts ; whereas that of Vyasa rolates to the theoreti- 
cal or theological precepts contained in the Upanishads. But 

* as the school founded by Vydsahas a distinot name of its own, the 
‘ word Mimansa when used without qualification means Jai mini’s 
‘ philosophy. The later Mimansa is supplementary to the prior; 

* and they are parts of one whole. The two together comprise 
4 the complete system of interpretation of the precepts and doctrines 
‘ of the Scriptures, both praotioal and theological. The rules fur- 
‘ nished by them are followed by the commentators as authoritative 
4 while discussing doubtful questions of law. ’ I have referred 
thus at length, by giving the abovo quotations, to the Mimansa 
of Jaimini or tho Purva Mimansa, as it is desirable to keep in 
mind that the rules of the Purva Mimansa, although they may 
sometimes have been overlooked or not attended to by Hindu as 
well as English oommentators and text writers and by English 
translators, are no new rules of construction but aro authoritative 
rules for the construction of texts of the saored law of the 
Hindus, 

We have been referred in the course of the argument in this 
case to the Mimansa of J aimini, which, as I have said, is in Sanskrit, 
So far as I could judge from the translation made during the argu- 
ment, Mr. Mandlik has correctly given the effeot of the rule at 
page 499 of his Hindu Law in the passage which I shall now 
quote. 

After giving his translation of the text of Vasistha, whioh I 
have already quoted, Mr. Mandlik says- 4 This text on the most 
‘approved principles of criticism must also bo treated as a reoom- 

* mendatory ona, inasmuch as it contains a precept that is intended 
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fi for a certain specified purpose* It is a . rule of file Parwa 

* Mimansa that all texts supported by the assigning of a reason 

* are to be deemed not as mdhi but simply as ariha-vada, (recom- 

* mendatory .) When a text is treated as an artha-vada , it follows 
‘that it has no obligatory force whatever, Sahara Svamin cqn- 

* structs an adhikaraua (a topic) on this head, which he calls 
4 hetuniannigadddhikarana (a topic in regard to texts which contain 
€ a clause containing the reason of the precept) out of five mtras 

* of J aimini, &c, 5 

Page 500 and the following pages of Mr, Mandlik’s book con- 
tain much valuable matter bearing on the subject, and the question 
as to the legality of the adoption of an only son. 

Applying the rule of construction of the Mimansa of Jaimini 
to the text of Yasistha, I am of opinion that that text, so far as it 
applies to the adoption of an only son, is to be constructed as a 
religious recommendation and not as a positive and imperative 
prohibition, as we find the reason given in the text for the precept. 

If the continuation of the text of Yasistha which I have been 
considering is correctly translated by Mr. Golebrooke as 6 nor let a 
woman give or accept a son, unless with the assent of her lord 5 o r 
if the more correct translation is ‘ a woman shall not give or 
accept a son except with the assent of her husband 5 it is to 
be noticed that according to the rule of construction to which I 
have referred the text as to a woman not giving or taking a 
son in adoption gives no reason for that precept, and hence that 
precept might be construed as a positive and imperative prohibition 
against a widow adopting a son to her deceased husband without 
authority from him, as it has been construed by this Court in 
Tuhi Ram v. Behari Lai (1). In that case I declined to express 
any opinion on the question as to the legality of the adoption of 
an only son. 

Besides the consideration to which I have already referred, 
there are other considerations, apart from those which may be 
gathered from judicial decisions to which I shall now refer, which 

- (i)I.L,B.*12 AlWm - 
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also lead me to the conclusion that the test of Vasistha must bo 

‘ ' Ld » containing a religious rerenmendation only, and not 

Bbbi Vbasad ^ . mperatiY0 prohibition. 

. v n ,toIr. Mandlik ‘Mann is the oldest lawgiver ot 

( Indian S Aryas. His mention by the Sruti is evidence of his 

. From the Vedas down to the Pur antis, Manu and 

antiquity. , appealed to as the chief guides.’ 

‘his Dhamasastra are always appoau.u “ „ 

tHindu Law byV.N.Mandlik, introduction, p-XLVI.) Acorn l „ 

X Maynof ‘ The Code of H.nu has always boon treated by 
^Hindu s. I* md commentators, from the earliest Imre. « being 
• SnLmLt authority ; an opinion, however winch does not 
, i,.nt them from treating it as obsolete whenever occasion 
‘ requires ’ .(Mayne’s Hindu Law and Usage, 3rd edition, para- 

graph 20*) 

Tho Code of Manu which has come down to us is ono of groat 
antiquity. I am net aware that any authority has 
than the year 200 B.O. Manu, if ho was not a Mythological 
being but a man who actually existed, may have lived at any time 
prior to the year 200 B. 0. and as far back as, il not further 
back than, the time of Moses of the Hebrews. 

It is impossible to be certain now to what extent the Code 
of Manu, as we bare it, is an abridgment of the original, or 
whether those texts which it now contains are exactly as they 
were when it was first promulgated ; but of its ant.qmty and o ■ is 
. ..fUnritv amongst the Hindus there can bo no doubt. 

Ittcpean to me that sitting here os a Judgo to decide a question 
of HWU Law, it is not for m. to consider whether Mann was a 
. . i rPfl i beiii", and that I must, as far as possible, 

^pproachAe snbjeot with which wo have to deal m the frame of 
mind of an orthodox Hindu. 

According to Manu himself, he was a son of Brahma, and re- 
ceived from Brahma the Code which he communicated to the ton 
sages, by one of whom, Bhrigu, it was recited and handed down to 
posterity. Mr. Mandlik is of opinion that a considerable time must 
have elapsed between Manu and his compiler, Bhrigu. According 
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to the Hindus, Manu 'was the first and principal of the Eishis or 1892 
sages and lawgivers who composed the Smritis, which are believed p ENI p EAgAD 
to contain the precepts of the Divinity as handed down by memory «. 
and tradition and recorded from the recollection of the sages. The 
Smritis are not supposed to contain the ipsissima verba of the Divi- 
nity as directly imparted by the Divinity to the Eishis, but those 
words as they were remembered and handed down by tradition. 

Whether the Code of Manu was the result of divine inspiration 
to him, or was the record of tradition, or was partly one and partly 
the other, intermixed or not with precepts originated by himself, 
or whether it is or is not now as it originally was, it is most 
remarkable that although it deals with the subject of adoption, 
it contains no prohibition against the adoption of an only son, and 
that so far as has been suggested in argument before us or I have 
been able to ascertain, such prohibition, if on the true construction 
of the text of Vasistha such text is a prohibition, appears first 
in that text of Vasistha. If the Code of Manu, as we now have 
it, is in an abridged form, it is to the highest degree improbable 
that those who abridged the original Code would have left out a 
portion of the original text containing a prohibition so important to 
the souls of Hindus from the point of view of those who contend 
that the adoption of an only son is void, if such a prohibition 
in fact was to be found there. By those who contend that such 
an adoption is void, it is not suggested that the imperative 
prohibition, if there is one, is the result of any custom which grew 
up after the time of Manu, but it is insisted that it is and has 
always been a vital and fundamental principle of the Hindu sacred 
law, any infraction of which carries with it the terrible conse- 
quences of depriving not only the giver and the acceptor of the 
only son in adoption, but the souls of their respective ancestors of 
all means of attaining to the ultimate heaven of the Hindus. So 
far as I can ascertain, there is nothing in Vasistha, the Mitakshara 
or elsewhere to indicate that the Code of Manu ever contained any 
such prohibition. It is difficult to understand that Manu when 
recommending and ^nthorisiog adoption should have omitted any 

11 
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K te.M» to » prohibition to the adoption oi .n only .onii nocord- 
__ !!!!_ L to the Dirao Uw, as revealed or known to him, such an ndop- 
BwiPrash) * iU al and fraught with euoh momentous oonsoquenee 
Hah'dai tQ the sou i 8 of Hindus as it is contended it has. Yasistha does 
not appear to have been a contemporary of Mann, who is frequently 
quoted by Yasistha. Mr. Mandlik is of opinion, and apparently 
on wood grounds, that the Smriti or Yasistha is very anoient and 
was & composed before the compilation by Bhrigu of the present Code 
of Manu. (Mandlik’s Hindu Law, pages 328 and 329.) If that 
view be correot it is still more difficult to understand why, on the 
assumption that the test of Yasistha contains a positive and 
imperative prohibition against the adoption of an only son, the 
compilation by Bhrigu of the Code of Manu should contain no 
reference to what would be and must then have been known to 
be a fundamental prohibition of the Hindu divino law. The Smriti 
of Yasistha was known to Bhrigu (soo Mandlik’s Hindu Law, 
page 329). The only conclusion to which I can oomo is that tho 
original texts of Manu did not contain any prohibition against 
the° adoption of an only son, and that no suoli prohibition had boon 
revealed to or was known to him. 


Yasistha undoubtedly was one of the Itishis, and his texts are 
of very great authority as presenting divino procepts recorded, from 
memory or tradition, but in the words of Yasistha, and not in the 
actual words of the Divinity. 


Having regard to the fact that Manu nowhere records any 
prohibition against tbe adoption of an only son, and that if such 
a prohibition existed it must, from the consequenoes which would 
follow from the infraction of it, have been a vital and fundamental 
prohibition of the divine law of the Hindus, I am further led to 
conclude that the text of Yasistha must bo construed as a religious 
recommendation and not as a positive and imperative prohibition. 

I am well aware that the later Smritis contain texts whioh do 
not appear in earlier Smritis, and that the Hindu saorod law has 
developed in the course of ages, partly no doubt the result of customs 
which sprang up and partly due to the introduction of texts by the 
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Rishia and to glosses and interpolations of Hindu commentators 18S2 
which have been accepted by the Hindus as authoritative and correct. y Eirr "p BASAD 
Such glosses and interpolations must not be lost sight of when one is 0 . 
attempting to construe ancient tests, and I shall consider them later 
on. One of the lower Rishis was Saunaka. He is not referred to 
by the author of the Mitakshaia on the question of adoption. 

The author of the Mitakshaia bases his commentary, so far as 
this question of adoption is concerned, on the test of Yasistha. 

I think that fact is of importance, as there is no more authori- 
tative commentary than the Mitakshara recognised by the School 
of Benares. 

Mr. Sutherland translates the test of Saunaka thus : — “ By 
no man having an only son (eka-putra), is the gift of a son to be 
ever made. By a man having several sons (bahu-putra) , such gift 
is to be made, on account of difficulty {prayatnata)J 9 That trans- 
lation is to he found in Mr. Sutherland's translation of Section I Y, 
paragraph 1 of the Dattaka Mimansa at page 571 of Stokes’s 
Hindu Law Books. 

Mr. Mandlik’ s translation of and his comments on the texts 
of Saunaka are to be found at pages 497, 49S and 499 of his Hindu 
Law. His translation is as follows “One having an only son 
should never give him in adoption ; one having several sons should 
give a son (in adoption) with every effort.” 

Mr. Mandlik points out that the Sanskrit word which he has 
translated in both instances in that text as “ should 99 is capable of 
meaning “ should be done,” ‘‘must be done” or is “proper to be 
done,” and he points out that if that Sanskrit word means “must 99 
in that portion of the same text which relates to the adoption of an 
only son, it ought to read as “ must ” in that portion of the same 
text which relates to a man having several sons. It has never been 
suggested, so far as I am aware, that the Hindu Law imposes any 
imperative duty on a father to give one of his sons in adoption. 

Mr. Mandlik at pages 498 and 499 adduces a further and apparently 
a strong argument to show that Saunaka himself regarded the pre- 
cept as to the adoption of an only son as purely directory. - 
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1 892 Golapohandra Sarfear in his II indu Law of Adoption at pago 285 

Jeni Pbasad ^ as ma< ^ e some Vft i ua ^° comments on the moaningwhioh, aooording 
v to the author of the Dayabagha, attaches to the Sanskrit word 

Haedai which Mr, Mandlik has translated as “ should ” in tko text of 

Saunaka. 

I next come to the commentary known as the Mitakshara, which 
aooording to Mr. Mayne, following West and Biihlor (Mayne’s 
Hindu Law and Usage, 3rd edition, paragraph 26) was written 
about the latter part of the eleventh century, and consequently 
many centuries before the appearance of the Dattaka Mimansa of 
Nanda Pandita. 

Mr. Colebrooke’s translation of the passages in the Mitakshara 
bearing on this question is as follows : — “ 10. By specifying 
distress, it is intimated that the son should not bo given unless 
there be distress. This prohibition regards the giver (not tho taker). 
11. So an only son must not bo given (nor accepted).” For 
Vaskht'ha ordains, “ Let no man givo or aooopt an only son.” 
“ 12. Nor, though a numerous progony exist, should an oldost son 
be given &o. Tho words in parenthesis wore incorporated by 
Mr. Colebrooke from Balam-bhatta’s commentary. Now the 
author of the commentary known as Balam-bhatta’s, who has 
frequently been assumed to have been a man and a Pandit, was 
in fact a lady of Benares of modem times, whose commentary, 
although it has frequently been mentioned in the course of argu- 
ments in oases before me in this Court, has never boon relied 
upon in those oases by any counsel or vakil as of any author- 
ity in these provinces, in which the Benares School of Hindu 
Law prevails. The Sanskrit words “ na deyah ,” which Mr. Cole- 
brooke in passage 11 has translated as “ must not,” have been 
translated by him in passages 10 and 32, that is, in the prior and 
subsequent passages of tho group , as “ should not ” in one case and 
as “ nor should ” in tho other. Unless Mr. Colebrooke, as is sug- 
gested by Golapohandra Sarkar at page 288 of his Hindu Law, 
was influenced by tho glosB in Balam-bhatta’s commentary, it is 
difficult to understand why in his translation ho introduced an 



VOL. XIV.] 


ALLAHABAD SERIES. 


79 


important interpolation and translated “ net deyah y as i( must not/* 1892 
in passage II, particularly when, as has been admitted by the learned Beni Peasau 
counsel for the appellant, who is familiar with Sanskrit, the word ^ 

in Sanskrit which Mr. Oolebrooke translates in passage 11 as “so ” Bibi.* 
means “ similarly. Passage 12 commences with the same Sanskrit 
word, but Mr. Oolebrooke in his translation of passage 12 has 
certainly failed to give effect to it. Grolapchandra Sarbar at page 
286 of his Hindu Law of Adoption gives the translation of those 
three passages thus : — “By specifying distress it is intimated that 
the son should not be given unless there be distress. This prohi- 
bition regards the giver. Similarly, an only son should not be 
given. 9 ' For Vasistha ordains, “let no man give or accept an 
only son. ” Similarly, though more than one son exist, the first- 
born son should not be given, for he chiefly fulfils the office of a 
son, as is shown by the following text of Manu, “ By the first born 
son, as soon as born, a man becomes the father of male issue . 99 


It will be noticed that although the author of the Mitakshara 
cites only a portion of the particular text of Vasistha, omitting 
that portion of the text which gave the reason for the precept, hig 
use of the word which as translated means “ similarly ” and his use 
in all three passages of the words “ na deyak 77 show, when one 
examines the second of the three passages in conjunction with the 
first of them, that he construed the text of Vasistha as the rules of 
the Mimansa of Jaimini require it to be construed, and read the text 
of Vasistha as givmg a religious recommendation only and not as 
imposing an imperative prohibition against the adoption of an only 
son. 


The only justification which I can conceive for translating 
‘na deyah 77 as “ must not 77 in that passage in the Mitakshara 
would have been the finding that the actual text of the Mitakshara 
imperatively forbade the accepting as well as the giving of an only 
son in adoption ; but it does not, nor, as I understand it, does it 
even imperatively forbid the giving of an only son in adoption. 

The Hindu Law must, so far as it depends on its written law, 
with which alone we have to do in this reference, be ascertained 
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1892 f r om a consideration of the text of that law and of the authoritative 
Sehi Peasad commentaries, and not by attempting to construe the mistaken and 
Haedai mislea din g translations or unauthorised interpolations of English 
Ribi. translators, otherwise the sacred law of the Hindus would be the 
law of the English translators and not the law as oontained in the 
sacred books or authoritative Hindu commentaries. Noithor a Judge 
nor a translator has any authority to make Hindu sacred law. The 
very idea is ridiculous. The duty of the one is to translate correctly, 
with power to make such separate comments on the text as he 
thinks fit, the duty of the other is to interpret the texts or oorreot 
translations of them to the best of his ability. Shortly after I 
took my seat in this Court, the late Pandit Ajudhia Nath, who 
was one of the ablest and most accomplished lawyers who has 
practised in this Court in my time, and who had made the 
study of the Hindu Law a speciality, told mo, in oonvorsation and 
without reference to any particular caso, that in bjs earlier days 
in the profession, he had, from trusting to judicial decisions, English 
translations and English text writers, formed vory incorrect views 
on many points of Hindu Law, which wore only removed when 
he later applied himself to a consideration of the original toxts. 

The opinions and agruments of Golapehnndra Sarkar, at pagos 
286, 287, 288 and 289 of his Hindu Law of Adoption, as to what 
is the correot translation of the three passages in the Mitakshara, to 
which I have referred, are instrnotive and should bo read care, 
fully. 

I entirely agree with Golapohandra Sarkar (page 289) that in con- 
sidering Hindu Law — “ It should be borne in mind that a transac- 
tion may be perfectly valid in law, however blameable, reprehensi- 
ble or sinful it may be represented.” It is perfectly truo, as pointed 
out in the note (b) at page 915 of West and Biihlor’s Hindu Law, 
3rd edition, that “It is not opposed to Hindu notions that a man 
should benefit spiritually by moving another to an act which in him 
is sinful. ” The importance of that fact in determining the question 
as to whether, aoeording to the text of V asistha or the Mitakshara, th e 
adoption of an only son is void, is shown by the attempts which have 
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been made to read those tests as if they not only prohibited the giv- 
ing but also the accepting of an only son in adoption. 


1892 

Beni Pbasad 


The importance of ascertaining and attending to the eorrect Hak'dai 
translation of the passage in the Mitakshara cannot be exaggerated, Bibi * 
and I hope to show "later on, when I come to deal with judicial 
decisions on this important question, that Markby, J., in Calcutta, 
Westropp, C. J., in Bombay, and Turner, J., in these provinces, 
were very materially influenced by what I believe to be the in- 
correct and misleading translation by Mr. Colebrooke of the 
passage in the Mitakshara to which I have referred. 

In my opinion the Mitakshara correctly translated leaves the 
text of Yasistha as it stood, and having regard to that text and to 
the preceding and succeeding passages in the Mitakshara, the infer- 
ence is that the author of the Mitakshara did not understand that 
the adoption of an only son was imperatively prohibited by the 
text in Yasistha or by the Hindu sacred law as he knew it, but 
understood the contrary. 

I now pass on to the Dattaka Mimansa of Nanda Pandita. Re- 
ferring to that eommenlary and to the Dattaka Chandrika, Mr. 

Mayne says — “ The two special works on adoption, viz., the Dattaka 
Chandrika and the Dattaka Mimansa, possess at present an author- 
ity over other works on the same subject which is, perhaps, attri- 
butable to the fact that they became early accessible to English 
lawyers and Judges from being translated by Mr. Sutherland.” 

I have quoted from paragraph 30 of Majne’s Hindu Law and 
Usage, 3rd edition. The whole paragraph is worthy of attention 
when one is considering the authority of either of the commen- 
taries to which Mr. Mayne is referring. 


Their Lordships of the Privy Council in The Collector of Maclura 
v. Moottoo Ramalinga Seihupathy (1) appear to have referred in 
guarded language at page 437 ©f the report to the authority of 
the Dattaka Mimans a and the Dattaka Chandrika, and again at 
page 438 to the authority of the Dattaka Mimansa. 


(1) 12 Moo^ L A., 397. 
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The comments o£ Golapchandra Sarkar on the Dattaka Mimansa 

— and the Dattaka Ohandrika (Hindu Law of Adoption, pages 120 

BeniPbasad inclusive) deserve careful perusal; for not only do they 

BIBI ‘ to the Dattaka Mimansa, hut they afford ground for doubting 

that the Dattaka Ohandrika may not have been a forgery. See 

L representation as to authorship made by the author of the 

Dattaka Ohandrika in verse 2 of section 1 of that treatise. 

The Dattaka Mimansa came into existence within the last three 
hundred years, and is no doubt on some questions considered as a 
Wh authority in the School of Benares, but hot on any question 
cf the weight which is attached to the Mitakshara. In my opinion 
it puts upon the text of Vasistha a construction at variance with 
that which is put upon it by the author r of the Mitakshara and 
which is not justified by the rule of the Mimansa ot Jaunini. 
The importance of the Dattaka Mimansa to my mind on the ques- 
tion with which we are concerned oonsists in this, that it and the 
Dattaka Ohandrika most materially iniluonoed, and I might oven 
eay biassed, the judgment of Mitter and Jackson, JJ., in Upendra 
Lai Roy v. Srimati Rani Prmanna Mayi . (L) Tho Dattaka Miman- 
sa the Dattaka Ohandrika, and Mr. Oolobrooko’s translation of the 
text of the Mitakshara to which I have roferred together with the 
judgment of Mitter. J-, in I Beng. L. B., 221, appear to have had 
the same effeot upon the judgment of Markby, J., and Garth, C. 
3., in Munich Chunder Butt v. Bhuggobutty Dossee (2) and not to 
have been without considerable influence on Westropp, 0. J., in 
Lakshmappa v. Ramgva. (3). 

In the judgment of Mitter, J., at pages 223 and 224 of I Beng. 
L. B. is given what purports, as I infer from the footnotes of refer 
ence, to be a translation of verses 1, 3 and 4 of section 4 of the 
Dattaka Mimansa. Where Mitter, J., got that translation from I 
have been unable to ascertain, unless it was his own condensation of 
the translation of Mr. Sutherland . I give in full the passage as it ap- 
pears in his judgment. It is as follows:—” By no man having an only 

(1) 1 B. L. E., A. C., 221. (2) I. L. E., 3 Calc., 443. 

(3) 12 Bom, 9 II, 0. Rep., 364* 
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“ son (eka-putra) is the gift of a son to he ever made ” (verse 1). “He 1892 
“who has an only son, or one having an only son, the gift of that Beni Pbasa-d 
“ son must never be made, ” For as V asistha declares, “ an only son Habdai 

“ let no man give. ” Therefore a prohibition against acceptance is Bibi. 

established by the text in question. Accordingly Yasistha says 
“ let no man give or accept, 39 &c. (verse 3). 

“To this he subjoins a reason. ‘For he is destined to continue 
“the line of his ancestors . 9 His being intended for lineage being 
“ thus ordained : in the gift of an only son, the offence of extine- 
« tion of lineage is implied. Now, this is incurred by the giver and 
“ the receiver also (verse 4 ). 97 

Mr. Sutherland’s translation (Stokes’s Hindu Law Books, pages 
671 and 572) of verses 1, 2, 3 and 4, of section 4 of the Dattaka 
Mimansa is as follows : — 

“ 1. Next, in reply to the question, as to the qualification of the 
“ person to be affiliated, Caunaka declares : * By no man having an 
“only son [eka-putva) y is the gift of a son to be ever made. By a 
“ man having several sons (baku-putra ) , such gift is to he made, on 
“ account of difficulty (prauatnatas) , 9 99 

“2. He, who has one son only, is ; eka-puira, 9 or one having 
“ an only son : by such a one, the gift of that one son must not be 
“ made ; for a text of Vasistha declares, ‘ an only son, let no man 
give, ’ &c. ” 

“ 3, Since the word ‘ gift 5 means the establishing another’s pro- 
“ perty after the previous extinction of one’s owuf: and another’s pro- 
“ perty cannot be established without his acceptance : the author 
“ (Caunaka) implies this also, in his text in question. Therefore a 
“ prohibition likewise against acceptance is established by that very 
“ text. Accordingly Yasistha says : ‘ an only son let no man give 
“ or accept, &e., &e. ’ 79 

“4. To this he subjoins a reason, 4 for he is [destined] to 
“ continue the line of his ancestors.’ ” “ His being intended for line- 
“ age, being thus ordained : in the gift of an only son, the offence 
“of extinction of lineage is implied. Sow, this incurred by both 

J2 
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1892 “ the giver and adopter aho. For the [ reason in question,] is snb- 

?i Peasad “ joined, after both (verbs : viz,, ‘ give ’ and ‘ accept ” 

V. 

Hasdai It will be noticed that the author of the Dattaka Mini ansa not 
' Bibi * only goes far beyond the author of the Mitakshara and treats the 
test of Yasistha as imposing an imperative prohibition against the 
adoption of an only son, but in construing that text of Vasistha 
ignores the rale of the Mimansa of Jaimini as to construction, to * 

which I have referred, and that not withstanding that in other oases 
according to Mr. Colebrooke he had followed rules of construction 
of, the Mimansa of Jaimini. The author of the Dattaka Mimansa 
also, it is to be noticed, relies on this question of adoption on Sauna- 
ka, whom on that question the author of the Mitakshara ignores. 

Mr. Sutherland’s Preface to his translation of the Dattaka 
Mimansa and the Dattaka Ghaudrika should bo carefully read by 
those who are disposed to attach great importance to those com- 
mentaries. 

That Preface shows further that Mr. Sutherland thought that ^ 

in translating the Dattaka Ohandrika he was translating a work by 
Devanda Bhatta, who was the author of the Srnriti Ohandrika, On 
this latter point also it is advisable to consult paragraph 80 of 
Mayne’s Hindu Law and Usage, 3rd edition. 

It is not to be assumed that the whole of a commentary is to 
be relied upon, because it is found that in some parts it is consist • 
ent with the practices of the Hindus or the texts of the sacred 
books and to that extent has been considered as authoritative. The 
work of the wildest and most inaccurate roasoner on sacred texts 
would probably be found to be on many points in accord with the 
popular views, with some texts which he quoted, and with some of 
the opinions of other commentators. 

The translation relied upon in the same judgment of Mittor, J M 
of the passage in the Dattaka Ohandrika is, “ By no man having 
an only son is the gift of a son to bo ever made ” (sec. I, verse 29 ). 

Mr. Sutherland’s translation of that verse (Stokes’s Books of 
Hindu Law, page 686) is as follows “ In answer to the question*—' 
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4 by whom is a son to be given ? ? Oaunaka declares—® By no mans, 1892 

‘having an only son is the gift of a son to be ever made. By a jb eni Peas&d 

6 man having several sons, such gift is to b© anxiously made/ ” v - 

Haebii , | 

•This shows that the author of the Bait aka Chandrika was 
making his comment not upon Vasistha, but upon the text of Sauna- 
ka, to which I have already referred. It is to be observed that 
neither the text of Yasistha nor that of Saunaka says that the gift of 
an only son is an offence which will cause an extinction of lineage 
in either the giver or the receiver, and that that gloss was first 
put upon Yasistha 5 s text by the author of the Dattaka Mimansa® 

According to Jagannatha and others the adoption of an only son 
is not imperatively prohibited, and the texts relating to the adop- 
tion of an only son are to be read as containing a religious recom- 
mendation only. 

As to the process of reasoning by which, apart from the gloss 
of the Dattaka Mimansa, it has been contended that on the adop- 
tion of an only son the lineage of the giver and the acceptor must 
become extinct. I shall next deal. Before proceeding to consider 
the more important judicial decisions on this question of the 
legality of the adoption of an only son, I wish to poinL out that, 
as it appears to me, much of the argument according to which 
such an adoption must be considered as imperatively prohibited 
is of that kind of argument known as the argument in a circle. 

It is said, “ such an adoption is illegal because it deprives the giver 
and the receiver of lineage, or in other words of descendants of offer 
the funeral cake/* &e. When the question is asked, “ Why should 
&< not the giver of an only son be on the making of the gift in the 
a position of a sonless Hindu and therefore competent to adopt a 
4t son to himself,” the answer is, “ Because the givingin adoption of 
“ an only son is illegal according to Hindu Law and one who commits 
6i such an infraction of the Hindu Law must be incompetent to adopt 
“ a son.” When the question is put , 6i Even if the giver of an only 
son becomes thereby precluded from all chance of lineage by adoption 
or by subsequent procreation, why does not the only son given . in 
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1892 adoption become a son to the acceptor,” the answer is, 1 Because 

bn i Pea sad <£ suc ^ aCL adoption is illegal according to Hindu Law and therefore 

BNI^ BASAD ^ „ W hen I put the question, “ Then if the adoption is void 

I3 ^ ai w hy does not the only son continue to be for all purposes the son of 
his natural father?” the only answer I received was, “ the natural 
“father had committed an act so sinful and illegal that he thereby 
“lost his son.” Whether or not it is considered that such a penalty 
is a just one upon the natural father, it appears to me that if such 
a view of the Hindu Law be correct, a very unjust measure would 
be meted out to the unfortunate only son, who, by reason of his age 
at the time generally prescribed for an adoption, must be considered 
as an innocent and unoffending party, who had no voice in the 
transaction, and still harder would be the fate of the souls of those 
of the ancestors who died prior to such an adoption aud who con- 
sequently could have had no voice in the matter of the adoption. 
The adopted son would according to such an argument have lost one 
father without gaining another. If I were one of the Judges who 
will have to decide this appeal after this reference to the Full 
Bench is answered, I would, before deciding against the legality of 
the adoption of the respondent, Ram Prasad, enquire w bather he 
Musa nun at Hardai Bibi, and his natural father, had been outcast ed 
on account of the adoption of Ram Prasad. I believe it is over 
twenty years since the adoption took place. If those persons were 
not outeasted I should require to have explained to me how it hap- 
pened, if the adoption was such a sinful and illegal act in the eyes 
of the Hindu Law, they were not outeasted, particularly as they 
belong to a caste, the members of which are such sticklers for 
caste and for keeping their caste pure as are the Agarwala Banks 
of Benares, where the principles of the Benares School of Hindu 
Law are supposed to be understood and followed. 

I now proceed to consider the later leading judioial decisions in 
India on this question. I do not propose to offer any separate crit- 
icises on the earliar judicial decisions which are referred to in the 
later cases, because, owing to the incomplete condition of this Court's 
Library, there are few of thoso earlier decisions to whioh I have 
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access, and it might lead to a wrong impression as to my views and 1892 

method of dealing with the subject if I were to criticise some only b eni p EASAD 

of the earlier decisions and pass orders of them by in silence. w * 

H ard a 

The first decision to which I shall refer is that in Upendra Lai Bibi. 
Roy v. Srimati Rani Prasmna Mayi (1). That decision, as I have 
already pointed out, is almost, if not entirely, based on the passages 
from the Dattaka Mimansa and the Dattaka Chandrika, referred 
to in the judgment in that case. It was asserted in the judgment 
of Hitter, J in that case “that the adoption of an only son is 
prohibited by the Hindu Shastras, is beyond 4 ail controversy.* 5> 

In support of that assertion none of the Hindu Shastras are cited, 
but what are apparently incomplete translations of passages from 
the Dattaka Mimansa and the Dattaka Chandrika are given. 

Manu, as given in the Dattaka Chandrika, is referred to in that 
judgment in support of what I agree with Markby, J , in consi- 
dering to be a wholly incorrect proposition as to Hindu Law. 

1 shall refer to this later. Whether or not Hitter and Jeckson, J J., 
who were without doubt Judges with well-deserved reputations as 
lawyers, consider that the Dattaka Mimansa and the Dattaka 
Chandrika were Hindu Shastras may be a doubtful point on a perusal 
of their judgment. Whatever they took them to be, they accepted 
their texts, or, more correctly speaking, the translations whioh they 
gave of tbenij as correct expositions of the HinduLaw on the subject 
of adoption. There is no trace in their judgment of their attention 
having been drawn to the authoritative rules of construction to be 
found in the Mimansa of Jaimini, or to the fact that the text, the 
meaning of which is disputed, first appeared inVasistha. They saw no 
distinction in construction between the text which prohibited a woman 
adopting a son to her husband without his authority and that portion 
of the text which deals with the adoption of an only son. They said, 
referring to the passage cited by them from the Dattaka Chandrika as 
to a woman not adopting to her husband without his assent, 
iC Can it be said that such an adoption would be valid in law ? It will 
“ be observed that the language employed in the preceding text is 
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« ureoiselv similar to that employed in the text prohibiting tho adop- 

to the rale of the Mimeoea of Ja.muu and apphe.1 it to tho tot 
Luf Vasistha towhict I have raWl, could act “ 
assertion If they had had thoir attention drawn to the three pas 
ZTiTu. o Mitatabara which ate commented on by Solapohandta 
Sertai at pages 286 and 287 of his Hindu Law of Adoption, they 
would probably have come to the conclusion that m the view of the 
author of the Mitakshara the text of Vasistha relating to tho adop- 
t u of an only son was one containing a moral or rehgious reoom- 
mendation,and not a positive and imperativeprohibition which would 
“Sc such an adoptin illegal and void. Those learned Judges 
nowhere refer to the Mitakshara, possibly because they may not have 
been aware of the passages in the Mitakshara to which 1 have 
referred; but more probably because theDayabhaga took the plaoo of 
the Mitakshara in Lower Bengal ; hut neither do they refer to the 
Dayahhaga in support of any of the viewsset forte in their judgment. 
Possibly the Dayahhaga contained nothing which would support 
them Puither on in their judgment, referring to tho adoption of 
an only son, they say-“ It is to be borne in mind that the prohibi- 
tion in question is applicable tothe giver as well asto the rocei ver.and 
“both parties are threatened with theoff ence of ‘extinctionof lineage 
“in case of violation.” That was, as I think I have shown, nothing 
hut pure and unadulteratedDattakaMimansa. Those learned J udges 
also relied upon cases numbered 3 and 18 at pages 178 and 179 of 
Vol. 2 of Maonaghten’s Principles and Precedents of Hindu Law, 
3rd edition. The passages printed by Sir William Maonaghten were 
apparently questions and answers put to and given by a Pandit. 
In support of the answer in case 3, no authority is cited. In sup- 
port of the answer in case 18, Vasistha, as interpreted in the Dattaka 
Mimansa and the Dattaka Chandrika, was relied upon. It would 
appear from paragraph 30 of Mayne’s Hindu Law, 3rd edition, that 
Sir William Maonaghten, at the date of his work Mr. W. II, Mao- 
naghten, had not a very accurate idea of the authority to be allowed 
to the Dattaka Mimansa or the Dattaka Chandrika, or a oorroot 
opinion as to the authorship of the latter treatise. 
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I have only one more comment to. make on the judgment of 1^93 
Mitter and Jackson, JJ. It is that I entirely agree witliMarkby, g BNI p BASAD 
J. f (1) in his comment upon the passage in the judgment of Mitter v. 
and Jackson, JJ., in which at page 224 they are reported to have Bim t l 

said, “An act of adoption is to ail intents and purposes a reli- 
gious act, but one of such a nature that its religious and temporal 
u aspects are wholly inseparable.” With that proposition I entirely 
disagree, and for reasons similar to those given by Markby, J* 

I now proceed to consider the judgment of Markby, J., in Manick 
Chunder Dutt v. Bhuggobutty Dossee . (2) Many' of the reports 

referred to in that judgment are not in this Court’s Library, and I 
am consequently unable to test the accuracy of the criticisms passed 
upon the eases reported in them. I can however point out that 
Markby, "J., in his criticism upon the case of Musimmat Tikday v. 

Hurree Lai , (3) at page 454 of the Report, clearly shows that his 
mind was influenced by the Dattaka Mimansa. He there said, 

The cardinal reason, therefore, why an only son cannot be 
a adopted, namely, that the lineage of his family is thereby extra- 
u guished, and the ceremonies can no longer be performed which are 
“ necessary for the salvation of his ancestors, does not apply.” 

In that criticism Markby, J., was assuming the correctness of 
one of the disputed contentions on which he had to decide. 

It might be asked why, if the giver in adoption of an only son 
is to be treated as a man who has no son, should his ancestors be 
in a worse position than they would have been in if he had died 
without having had a son bom to him and without having adopted 
one, and why should not others, who are authorized according to 
Hindu Law to perform the ceremonies for a sonless Hindu and his 
ancestors, perform the ceremonies necessary for the salvation of 
the souls of the ancestors of a giver in adoption of an only son, 
or why it should be assumed that subsequently to the adoption the 
natural father of the adopted son could not have a son born to 
him, or why the natural father having given his only son in 

(1) I.L R., 3 Calc., at page 458. (2) I L. E., 3 Calc., 443. 

(3) W. R., 1864, Gap. No. 1 33, 
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1892 adoption should not, like any other sonless Hindu, be competent 
Br^ Prasad* 0 adopt a son. 

Hardai According to Markby, J at page 460 of the report, there 
were only four cases in which it was clear that the point as 
to the legality of the adoption of an only son arose and was 
decided, namely, two cases at Calcutta which were against the 
adoption of an only son, and two cases, one at Madras and the 
other at Bombay, which supported such an adoption, Of the two 
cases at Calcutta one was that; to which I have already referred, 
in which Mitter and Jackson, JJ., held that such an adoption was 
invalid. According to Markby, J , at the same page, five English 
text-writers thought such an adoption illegal and one <c backed no 
doubt by the important but solitary opinion of Jagannatha amongst 
Hindu text-writers’" thought it valid, In connection with the 
passage in the judgment of Markby, J., to which l have just refer- 
red, I cannot forget the statement of Mr. Muyne in paragraph 30 
of his Hindu Law, 3rd edition, that “ The two special works on 
“adoption, viz., the Dattaka Chandrika and the Dattaka Mimansa, 
“possess at present an authority over other works on the same sub- 
“ jeet, which is, perhaps, attributable to the fact that thoy became 
“early accessible to English lawyers and Judges from being translate 
“ ed by Mr. Sutherland,” and avoid wondering whether the circum- 
stance of their early translation and consequent accessibility to 
English lawyers and English Judges, coupled with a neglect to 
observe the rules of construction of the Mimansa of Jaimini, which, 
owing to that Mimansa being in Sanskrit, may have been little, if 
at all, known to English lawyers and English Judges, may not 
account for the views expressed in the two judgments and in some 
of the English test-books upon which Markby, J., partly relied. 

The Hindu, text-writers upon whom Markby, J., relied were the 
authors of the Dattaka Mimansa and the Dattaka Chandrika, 
although he does also refer to the Mitakshara. In my opinion the 
Mitakshara does not support his view. "In referring to the Mitak- 
shara, Markby, J., did that which Mitter and Jackson, JJ., had 
omitted to do in their judgment upon which I have commented. 
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Referring to the Dattaka Mini ansa, the Dattaka Chandrika and the 1892 

Mitakshara, Markby, J., at page 459 of the Report said, “ The Beni Prasad 
44 authors of these treatises all quote the same text of the sage 
44 Vashishfcha, which is the foundation of the whole doctrine. 5 ’ I ^bi^ 1 
thoroughly agree with Markby, J\, that the doctrine, whichever is 
the true one, must be de uced from the text of Vasistha, but not 
from a part only of that text, but from the whole text read together. 

I, however, thoroughly disagree with him in thinking that the 
doctrine upon which he relied is to be found in the M itakshara, or 
is reasonably to be deduced from the text of Vasistha, construed 
as I construe it by the rule of the Mimansa of Jaimini. 

Markby, J., at page 455 of the report states what I believe, 
from my experience of old cases, to be a very sound principle. Re- 
ferring to the opinions given by certain Pandits he said, “ But it 
“ does not appear that these opinions were ever submitted to any 
u Court, nor is it said upon what texts they were based, and I 
believe is to be a clear principle, understood and acted upon ever 
4< since our Courts have been established, not to accept as authority 
“the opinims of Pandita unconfirmed by judicial decision and 
44 unsupported by texts.” 

I have not had the advantage of seeing the opinions of the Bengal 
Pandits which Markby, J., states were unanimous, and I dot not know 
what were the texts, if any, which those Pandits gave in support 
of them* We have, however, been referred in the course of the 
argument in this case to three opinions of Pandits given in cases 
in the Sadr Diwani Adala f of these provinces. They are By wastha 
No. 9, Bywariha No. 24 and Bywastha No. 25 to be found at 
pages 6, 16 and 17 of Bywasthas, Vol. I, Part I, published at Agra 
in 1861. The two latter appear to be those ref erred toby Westropp, 

C.J., in his judgment, upon which I shall presently make 
some comments. The first of those three Bywasthas relates to a 
question as to the adoption of an only son of a sister. The answer - 
relates to the adoption of an only son and “ Bishisht,” the Dattaka 
Chandrika and Dattaka Mimansa are cited as the authorities. The 
second relates to the adoption of an eldest son, and no authority is 

13 
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1892 cited. Whilst in the third the Dattaka Ohandrika was the only 
UEniRiiASAD authority given. Whether the latter Pandit was not aware of or 
v - did not approve of the Datlaka Mimansa I know not, nor have I 

HaEDAI r , . 1 . 1 11 . . . J. 

JbiBi. been able to trace tbe cases m which those opinions were given. As 
Markby, JT., was of opinion that there was only one case in the 
Sadr Diwani Adalat, viz., that of Nundram v. Kashec Fandey (1) in 
which the question as to the legality of the adoption of an only 
son properly arose and was decided, the opinions of the Pandits in 
the other cases in the Sadr Diwani Adalat would aooording to his 
rule be of little value. 

I shall now consider the judgment of Westropp, C. J., in 
Lnkshmappa v. Ramava . (2) That was an important judgment * 

for although Westropp, 0. J., was not deciding the question as to 
whether tbe gift in adoption of an only son by his father was in the 
Bombay Presidency void, and in fact assumed for the purposes of 
the suit in its then stage that such an adoption would not be void, 
and that the tests in relation to it wore directory only, and that if 
such an adoption were made in opposition to thoso texts the prior * 
ciple quod fieri non dehuit factum volet should be applied to it (see 
pages 375 and 391 of the report), yet I think it can bo gathered 
from the judgment that the opinion of W estropp, C, J., was against 
the Validity of such an adoption. 

Westropp, 0. J., at pages 377 and 378 of the report assumes 
that Mr. Colebrooke’s translation of the three passages in the Mitak- 
shara, to which I have already referred, was correct, and at page 
378 lays much stress on the fact that Mr. Colebrooke in rendering 
those passages, employs with regard to the only son, the expres- 
sion “ must not,” and with regard to the eldest son the 
expression “ should not.” I have already pointed out that the 
propriety of Mr. Colebrooke in those passages rendering the same 
Sanskrit word in two of the passages as “ should ” and it that Mat- 
ing to the only son as must ” requires explanation. Westropp, 

€h I., apparently relied to some extent upon the authority of 
Bdlambhatta’s commentary, the Dattaka Mimansa, the Dhttak 

(1) 4 Set., £#., 70. \2) 12 Bom., H. 0. £#., m 
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Okandrika and the text in Saunaka (Caunaka) to which I have 1892 
already referred. Westropp,C.J., thenrefers at pages 380, 381, 382, BeniPeasab 
383, 385, 385, 386, 3b7 and 388 to several reported eases, to only 
three of which owing to the condition of this Court’s Library have Bibi. 

I access. Some of those oases were apparently in favour of the adop- 
tion of an only son being valid or at least not void. It does not 
appear whether the Vyavasthas referred to as in Mr. Justice West’s 
MS. were accompanied by texts in support of them or were sanc- 
tioned by judicial decision. The two Vyavasthas mentioned at 
page 391 of the Report as having been given to the Sadr Diwani 
A dal at of the North-Western Provinces are two of theBywasthas 
I have already referred to. 

In Waman Bctghupati Bom v. Krisknap Kashiraj Bom (1) all 
that the Full Bench decided is best expressed in their own words 
which are, 44 But, although this course may be fairly open to a critic 
44 of the decisions of the Court, it is, in our opinion, very important, 

44 with a view to uniformity of decisions, that this Court should, in 
44 the absence of a very cogent reason to the contrary, not depart from 
44 the standard it has uniformly applied in appreciating the value of 
<4 the different text-writers. Under these circumstances, it is suffi- 
44 cient, in our opinion, to say that the question has been determined 
44 by a Full Bench after full discussion against the validity of such 
44 an adoption, and that for the last ten years such an adoption has 
u been regarded by the legal profession as being, in the view of this 
44 High Court, in contravention of Hindu Law, and that no reason 
44 which could properly be entertained, with due regard to the long 
u established authority of Full Bench decisions, has been assigned 
44 which could justify our interference with that decision. We must, 

44 therefore, answer the question referred in the negative.” 

The referring judgment of Jardine, J., and the judgment of 
that Full Bench are, notwithstanding the manner in which that 
reference was decided, interesting and instructive. The Full Bench 
deoisidn which.the Full Bench in the case in I. L. R., 14 Bom., 249, 
declined to reconsider is unfortunately not reported, and apparently 


(1) I.L. E , 14 Bom,, 249, 
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=r«, g in that ease that tbe adoption of an only 
2Ty a Ling. vet ««, invalid. The Judge, in that..., a,,p„,ntly 
thought that a custom, if established, amongst Lrngayete of making 

it does seem to me ourions how, if the adoption ot an only .on ,e 
bo einiul, so absolutely prohibited by the Hindu religion, and so 
destructive to the souls of Hindus as it is contended that it 1, a 
loeat custom or a oustorn amongst particular Him US coo , lave 
effect of oveirnffing and setting aside the divine Him 1 . Law on so 
material a point and avoiding the difficulties in which the son ot 
the giver in adoption of his only son and the souls of his ancestois 

would otherwise be left. .... 1 

The latest decision on this question of the adoption ot an only 

son in Madras, of which I am aware, is that in Narayanmarm v. 
Kumtsnmi (1) Inthatcase Collins, C. J., and Muttusami Ayyar 
J„ said, “ We are not prepared to depart from the course of dea- 
lt B ; ons in this Presidency, and we hold then that the adoption of an 
«< on l y eon, if actually made, is valid, however sinful the act may be 
“on strict religious considerations.” One of the cases tojvvhiclx 
those learned Judges had referred was Ohinna Garndan v.Kumara 
Gamdan (2) in which Scotland, 0. J., had given a judgment which 
was much criticised by Markby, J-, in Manick Churtder Dutt v. 
Bhuggobutty Dossee, (3) and was referred to without criticism by 
Westropp, 0.J-, in Lakdmapya v. Ramava. (4) I rogret to say that 
I have not access to the reports of the eases upon whioh Markby, J., 
founded his criticism of the judgment of Scotland, 0. J., and I 
must only assume that his criticism was correct so far as those cases 
went. It is however to be observed that Scotland, 0. J., also relied 
upon the Raja of Tan j ore’s case. 

In the oase in the PanjAb of Adjoodhia Per shad v. Musammat 
Dtwan,(5) Simson, J., held, agreeing with a previous deoision of that 

(1) I. ju R., 11 Mad., 43. (4) 12 Bom., H. C, Rep., A. C., at pp. 

(2) 1 Mad., H. C. Rep., 64. 378, 388. 

(3) I. L. R., 3 Calc., at p. 466. (6) Pan jib Record, 1870, No. 18, p. 66. 
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Court, that the adoption of an only sou having once been made 
cannot be annulled, and that the validity of such an adoption 
depends rather upon local usage than upon the strict rule of Hindu 
Lawuponthe subject. In the same case Lindsay, J , held that the 
texts of Hindu Law relating to the adoption of an only son could 
not fairly be considered as directory only, and that such an adop-* 
tion was invalid ; but that a custom to make such an adoption 
having been proved the particular adoption was good, on the 
ground, as stated by him, that “ custom overrules the law. ” 

I now come to the Full Bench decision of this Court in 
Hanuman Tiwat i v. Chirai (1) from which we are asked to dissent In 
that case the majority of this Court, Stuart, C. J,, Pearson, Spankie, 
and Oldfield, JJ., held that the adoption of an only son was sinful 
aadblameable only and not void, and that such an adoption having 
taken place the principle quod fieri non- debuit factum valet applied, 
and the adoption could not be disturbed. Of the contrary opinion 
was Turner, J., who relying upon Mr Colebrooke’s translation of 
the passage in the Mitaksharaiu which he translates as 44 must” the 
same word which in the preceding passage and in the subsequent 
passage he translates as 44 should/’ and also relying upon the Dattaka 
Mimansa, the Dattaka Chandrika, and Saunaka, held that the 
adoption of an only son was invalid and that the maxim quod fieri 
non debuit factum valet could not be applied. In conclusion Turner, 
J.,said, 44 The consequence of the contrary ruling would be, accord- 
44 ing to Hindu Lav/, to conflict a penalty not only on the giver 
44 and receiver, but on the collaterals of the receiver, whose property 
44 might descend to a person solely entitled to claim it on account of 
44 benefits he is presumed to confer, but which he could not possibly 
44 confer.” I think it is obvious that it was the Dattaka Mimansa 
which was mainly responsible for the conclusion of Turner, J. 
The criticism on the construction of the original of the passage in 
Saunaka cited by Turner, J., I have already referred to. 

The position of this question as to the legality or illegality of 
the adoption of an only son stands thus, so far as the latest 

(1) I. L, B„ 2 All., 164. 
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1802 decisions of the four High Courts in India and the Chief Court 
Beki Psasad of the Panjab are concerned A Division Bench of the High, 
*• Court of Caioutta and a Full Bench of the High Court of 
Bombay have held that such an adoption is illegal and void* 
A Division Bench of the High Cout of Madras has held that 
though such an adoption is sinful it is not void. A Full Bench of 
this High Court, Turner, J., dissenting, has held that although 
such an adoption is sinful, it is not void, and that the principle 
quod fieri non debuit factum vakt applies to such an adoption 
actually made. The Chief Court of the Panj&b holds that such an 
adoptionis valid when a custom to make suoh an adoption is proved , 
The question has never, so far as I am aware, been expressly 
decided by their Lordships of the Privy Council. But nevertheless 
there are some indications, slight though they may be, that their 
Lordships do no oonsider that the adoption of an only son is plainly 
void and that the principle quod fieri non debut* factum valet could 
not apply. In Nihmdhub Doss v. Bismmbhur Doss (I) their 
Lordships of the Privy Council said, “ Again, if there is, on. the 
“one hand, a presumption that Qoorooproahad Doss would per- 
“ form the religious duty of adopting a son, there is, on the other, 
“at least as strong a presumption that Purmanund would not break 
“ the law by giving in adoption an eldest or only son, or allowing him 
to be adopted otherwise than as a Dwyamushyayana , or son to both 
“his uncle and his natural father. This latter kind of adoption 
“ would not sever the connection of the child with his natural 
“ family.” I infer from the report in 13 Moo. I. A., that Bam- 
lochan Doss, who was alleged by the respondents to havo been 
adopted by Goorooproshad Doss, was at the time when he was 
adopted the only then surviving son of his father Purmanund Doss- 
At page 87 of the report it is stated that Bajiblochan Doss, who 
was the eldest and the fall brother of Ramloohan Doss, was dead at 
the time of the alleged adoption. He was the eldest son of 1'unna. 
nund Doss. At page 89 of the report it is stated that “ the appellant 
“ filed a written statement by way of answer, and stated that Bam- 
“ loehan Doss was the step-brother of the appellant, and that 
(1) IS Moo. I. A., 85. 
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4< * Goorooproshad Doss bad never adopted him. or performed the 1-892. 

H BootraUiee, (initiatory ceremony of adoption) and 1 that, in fact, Beni Pius ad 
4 4 Ramlochan Boss, at the time of the alleged adoption, was the only 
“ son of their father, Purmanund Doss, and. that he and his wife .Bibi. 

44 did not give in adoption his eldest and only living son,” &c. At 
page 93 of the-report I find that Sir Roundel! Palmer, in arguing 
the case for the appellant, contended that 44 Ramlochan Doss, was 
44 not, and indeed could not, have been legally adopted or given, 

44 inasmuch as at the time of such alleged: adoption he was the 
“ only son. of his father and, therefore, ineligible,” and in support 
of that contention he cited- the Dattaka Ohandrika, sec. 1, pla, 2G 
21, 27 (Sutherland’s translation), and Strange’s Hindu Law, VoL 1 , 

85, 2nd edition. I may mention that Sir Barnes Peacock, 0. J., 
and Bayley and Kemp, J J., had held, but on what finding of facts 
or law I do not know, that the adoption of Ramlochan Doss by 
Goorooproshad Doss did as a fact actually take place, and, that it 
was a good and valid adoption. It is obvious from the passage 
which I have quoted from the judgment of, their Lordships of the 
Privy Council, that their Lordships wero dealing with the case on 
the basis of Ramlochan Doss having been at the date of the 
alleged adoption the only then living son of his father Purmanund 
Dvss. If their Lordships had accepted the contention of Sir 
Roundel! Palmer, which I have quoted, it would not have been 
necessary for them to have considered whether the alleged adoption 
had in fact taken place. On the contrary, their Lordships indicated 
plainly that such an adoption, if it had taken place, would not have 
been void, for in pointing out the distinction between the adoption 
alleged and a Dwyamushyayana adoption they said, “ this latter 
44 kind of adoption would not sever the connection of the child 
44 with his natural family,” and they inferred that if Ramlochan 
Doss’ father would have given him in adoption . at all, it would 
have been in that form which would not have separated him from 
his natural family. Their Lordships never suggested that if 
Ramlochan Doss had been given in the dattaka form the adoption 
would have been void. I am entitled to infer that they did not 
think it would have been. 
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1892 The only other ease from which may he inferred what the 

- — opinion of their Lordships of the Privy Council waB as to the 

Km JUSAB ]egality or iilegality of an adoption of an only son, of which I am 

^Bxbi. 1 aware, is that of Srimati Uma Deyi v. Gokoolanund Das Maha- 
IBI * patra. (1) In that case their Lordships of the Privy Council, 
referring to a contention at the Par, said, at page 5-3 of the 
report : “ Is was urged at the Bar that the maxim “ quod fieri 
“ non debuit factum valet, though adopted by the Bengal School, 
is not recognised by other schools, and notably hy that of 
« Benares. That it is not recognised by those schools in the same 
“ degree as in Bengal, is undoubtedly true. But it receives no 
“ application exept iu Lower Bengal is a proposition which is 
“ contradicted not only by the passage already cited from Sir 
“ William Macnaghten’s work, but by decited oases. The High 
“ Court of Madras iu Chinna Qaundan v. J Tamara Gaundnn (2) 

“ and the High Court of Bombay in Vyanb'trav Anandrav 
“ Nimbalkar v. Jayavantrav Bin II. Ilanadive (3) acted upon 
“ it ; and did so in reference to the adoption of an only son of v 

“ his natural father, on which the High Court of Calcutta in 
“ Opendur Ball Bay v. Ranee Broaio Mayes (4) has refused to 
“ give effect to it, considering that particular prohibition to be 
“ imperative.” 

It is obvious from the passage which I have just quoted that 
their Lordships of the Privy Counoil were quito alive to the fact 
that in the Courts in India there wa B a difference of opinion as to 
whether the adoption of au only sou was void, iu which case the 
maxim quod fieri non debuit factum valet oould not apply, or such 
an adoption was merely sinful and not void ab initio, in which case 
that maxim might be applied if such a principle as that expressed 
in the maxim was recognised by the particular sohool, and yet their 
Lordships, although giving those examples of cases in whioh the 
maxim had been applied, did not suggest that in those eases that 
maxim was inapplicable. If the maxim was inapplicable in the 
cases which their Lordships cited as cases in whioh the maxim had 

(1) L. R , 6 I. A,.. 40. (3) 4 Bom., H. 0. Hop., A. C., 191. 

(2) 1 Mad., H. C. Rep., 54. (4) 10 W. R,, 347, 
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been applied, I would have expected that their Lordships would 1892 
have said so and not have left it to be inferred that the propriety % Em peasad 
of applying the maxim in the cases to which they referred, merely uaedai 
depended on whether the particular school recognised such a maxim &i mu 
or not. It is most improbable that in support of Sir William 
Macnaghfcen’s opinion, in which apparently they agreed, their 
Lordships would have referred to cases in , which the maxim had 
been judicially applied, if in their opinion the maxim was 
inapplicable in those, eases, and it must have been inapplicable if 
the adoption of an only son was void. 

X ara satisfied that although the giving in adoption of an only 
son is according to the Hindu Law sinful, and to that extent con- 
trary to the Hindu Law, yet that the adoption of an only son so 
given is not void, and that the principle of quod fieri non debuit 
factum valet may be and should be applied to such an adoption in 
these provinces. I may say that before I came to look into this 
subject in this case I was under the impression based on the 
judgments of Westropp, C. J., and Turner, J., already referred to 
that an adoption in the dattaka form of an only son was void. In 
conclusion, I ought to say that I thoroughly agree with the Full 
Bench of the High Court of Bombay, that a High Court should 
not, except for very cogent reason, reconsider or question the 
ruling of a Full Bench of its own Court. This case is a. very fair 
example of the mischief which may arise from departing from 
cases fully considered and decided by a Full Bench, The Full 
Bench decision of this Court in the case of Hanuman Tiwari v* 

Chiral (1) was given as long ago as the 24th of February 1879, 
and it is impossible to say how many adoptions of only sons may 
since then have been made in these provinces on the faith of that 
Full Bench decision and in how many cases the overruling of that 
decision might affect the rights of persons, who relying upon it 
deemed themselves secure, effected marriages and dealt with pro- 
perty which came to them as such adopted sons. 

My answer to the first question is that the adopt io a of an only 
eon which has in fact taken place is not null or void under the 
(1) I. L* 2 AIL, 161. 

14 
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1892 Hindu Law applicable in this case. Having answered the first 
Bebi Pbas I d question as I havo done, I do not consider it necessary to give any 
v. answer to the second or third questions. 

Bibi. 1 Straight, J.- -I havo read tlio learned Chief Justice’s j udgment, 

and upon a full consideration of it and of the arguments on either 
side so much doubt is left in my mind that I am not propavod 
to depart from the Hull Bench ruling of this Court reported in 
I. L. R., 2 All., 164. Many titles may havo been created and 
many estates have vested on the strength of that ruling, nud I do 
not think that any sufficient grounds have been established for 
holding it to be wrong. I would therefore answer this referonco 
in the manner indicated by the learned Chief Justice- 

Mahmood, J.— My task iu delivering this judgment is mate- 
rially diminished in consequenco of the advantage which I havo had 
of perusing the judgment which the larnod Chief Justice has pro- 
pared in this case, and also on acoount of my having on two 
previous ocoasions doliverod judgments upon somowhat cognate 
questions of the law of Hindu adoption. Both tho judgments 
havo been printed in the reports, and I may conveniently refer to 
the pages of the, published reports whenever it is necessary to doal 
with what may be called tho preliminary aspects of tho question 
which have been referred to the Full Bench. 

The main question as enunciated by Mr. Justice Young and 
myself, in our order of reference, dated the 10th Juno 1890, is 
whether the adoption of an only son having taken place in fact, 
sueh adoption is null and void under tho Hindu Law. 

The learned Chief Justice has pointed out that whilst there is 
a vast conflict of rulings of the High Court in Xudia, their Lord- 
ships of the Privy Council havo not yet directly settled the ques- 
tion, and I may say that the latest ease before their Lordships, 
Sri Ammi Devi Goru v. Sri Vikrama Deou, (1) doos not settle tho 
question. In this state of things, and because tiro learned Chief 
Justice has already reviewed the various rulings and authorities that 
were cited, it would bo a work of supererogation on my part to do 

(1)1 L. 1L, 16, I. A.,m. 
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more than briefly state the reasons why, after much consideration, 1892 
I have arrived at the same conclusion at which he has done. In BbnTphTsad 
doing so I wish to premise at the outset that the parties to this 
litigation admittedly belong to thet wice born caste of Vaishya , and Bibi, 

that they are governed by the Benares School, or rather sub-divi- 
sion of the Mitakskara School, of the Hindu Law. I have mentioned 
this circumstance because, as appears from my judgment in Qanga 
Sakai v. Lekhraj Singh 9 (1) the Hindu Law is sub-divided into 
various schools, and it does not follow that the interpretation of 
texts adopted by one school is to be necessarily followed by another. 

I may also add that this is a ease of adoption under the Dattaka 
form, and that no question arises directly as to any other form of 
adoption. 

in the case abovementioned after referring to various authorities, 

I summed up my conclusions in the following words : — 

“ First * — ' That the existence of male issue being favoured by the 
li Hindu Law mainly for the purpose of the parents 5 beatitude in 
“ the future life, adoption is a sacrament justified by a fiction of 
a law under conditions when the natural male offspring is wanting. 

u Secondly.™** That a substantial adherence to ceremonials, but 
4< principally the act of giving and taking* is sufficient to establish 
41 the adoption. 

44 Thirdly *—*' That when such adoption has duly taken place, its 
64 effect is the affiliation of the boy, as if by a feigned parturition 
44 he had been begotten by his adoptive father, thus removing the 
4 * boy from the family of his natural to that of his adoptive parents. 

u Fourthly , — That the boy so adopted (to use the words of. 

44 Jagan Natha) 4 is bom again by the rites of initiation, and his 
c * relation to the giver ceases and a relation to the adopter com- 
“ mences. 5 n 

I have quoted these conclusions, not only because they still have 
my approval, hut also because they help me in stating the grounds 
of my judgment. But before proceeding any further I wish to 
-point out that, whilst the first conclusion as enunciated by me does 


(]) I, L. B., 9 AIL, 25$, rhh pp, 288 — 291- 
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1893 not limit the motives for adoption to spiritual beatitude of the 
Bjbni Pbasad adoptive father and his ancestors* it does not go the extreme length 
of holding, what was held by the Calcutta High Court in Rajendro 
.Bibi. N arciin Labor ee v. Saroda Soonduree Delia , (1) that a childless 

Hindu is bound to adopt a son, if at all anxious for his own salva- 
tion, that the duty is an imperative one, and what is required to be 
done for that end is not optional with him, I also wish to observe 
in passing that my second conclusion as above quoted was carefully 
worded to prevent any confusion between matters of ceremonial 
and those of essence in connection with the applicability of the doc- 
trine of factum valet as applicable to Hindu adoptions. In the case 
abovementioned {vide I. L» B , 9 All., pp. 202 to 297) I had to 
consider this question at considerable length, and at pp 296 and 297 
of the report I summed up my conclusions upon this point in the 
following words : — 

“Now in the case of adoption there are of course questions of 
“formalities, ceremonies, preference in the matter of selection, and 
“ other points, which amount to moral and religious suggestions, 
“ Such matters, speaking generally, aro dealt with in tlio texts in a 
“ directory manner, relating to what I may perhaps call the modus 
“ opera ndi of adoption. To suoh matters which do not affect the 
“ essence of the adoption, the doctrino of factum mkt would 
“undoubtedly apply upon general grounds of justice, equity, and 
“good conscience, and irrespective of the authority of any text 
“in the Hindu Law itself. There may, indeed, bo oases where 
“ the express letter of the texts renders that which would in other 
“systems be regarded as a matter of form, a matter of imperative 
“mandate or prohibition affecting the very essenco of the transac- 
“ tion, * * * * So also there may, of course, be definite 
“texts of the Hindu Law of Adoption itself which, though 
“relating to matters of form, would be sufficiently imperative 
“ to vitiate an adoption in which they have boon disregarded. 
“ But unless such texts are express and undoubted in their mean - 
“ ing t I would apply the doctrine of factum mkt to adoptions 
wjiich, having been made in substantial conformity to the law, 
(1) 15 W. E v 548. 
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“have infringed only minor matters of form or selection* Having 1892 
“so far explained how I understand the general scope of the doctrine b eni rabat* 
“ of factum valet , I proceed to define upon what points of Hindu ©. 

“ adoption I would hold it to be inapplicable. Adoption under the 
“ Hindu Law being in the nature of gift, three main matters con- 
stitute its elements, aparts from questions of form. The capacity to 
u give , the capacity to take, and the capacity to be the subject ofadop-* 
tion seem to me to be matters essential to the validity of the trans- 
a action, and, as such, beyond the province of the doctrine of factum 
a valet ; and I may at once say that if any of these three capacities 
“is wanting in this case, I shall hold the plaintiff’s adoption to be 
44 altogether invalid. ” 

I have quoted his passage in order to say that I still adhere to 
the views which I thus expressed, and also to show that it is in 
accordance with such views that I shall consider the texts and 
authorities which have been cited in this case as to the adoption of 
an only son being void and a nullity. Dealing with the case in 
this maimer, it is obvious that the nature and significance of the 
authoritative texts assumes great importance, and also the language 
in which they are expressed. This being so, I wish to excerpt two 
passages from the most recent writer upon the Hindu Law of adop- 
tion, namely, Mr. Golap Chandra Sarkar Sastri, who is known not 
only to be a competent Sanskrit scholar, but also a trained lawyer, 
as appears from the lectures which be delivered as Tagore Law 
Professor in 1888. At page 148 of his work he observes — 

44 1 have already told you that rules of legal and moral obliga- 
tion have been blended together in the institutes of Hindu Law, and 
a that the parts of them dealing with positive law also contain some 
rules that appear to be merely admonitory or recommendatory, and 
44 not mandatory or imperative. I have also pointed out that the 
44 leading commentators themselves draw tha distinction and declare 
44 of few rules to be of moral obligation only. But at the same time 
44 it seems that they have not always kept the distinction in view 
44 while discussing the texts of law, so as to point out all the rules 
44 are intended to he merely directory, and the Courts of Justice have 
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had to consider the question, andhavo pronounced a few rules to be 
“ of that character. * * * * It uow admitted on all 

“ hands that there are certain rules which are not legally obligatory ; 
u hut the difficult question with respect to this matter is, how are wo 
« to differentiate between imperative rules of law and these that are 
» merely binding on the conscience of men? The difficulty is on- 
«« haneedby the fact that the forms of expression generally used in 
« the Sanskrit boohs are the same whether legal or moral obligation 
“ be intended. So it becomes necessary to consider what principles 
“ have been followed by the commentators in declaring a precept to 
S1 be of no legal force.” 


I have been anxious to quote these passages because in the course 
of the argument it was insisted that none of the three capacities for 
adoption, which according to my abovementioned viows are neces- 
sary for the validity of an adoption under the Hindu Law in the 
Dattaka form, is indispensable for the validity of an adoption 
already made* 

The learned Chief Justice’s judgment has relieved me from tho 
necessity of dealing with those various authorities which scorn to 
rely for their interpretation principally, if not wholly, upon early 
translations made by European sobolars of Sanskrit, such as tho 
eminent Oolebrooke and Sutherland, to ho found in the collected 
edition of Stokes’ Hindu Law books published at Madras in 1865. 
Since that period three books hearing upon the main question in 
this case have been written by Sanskritists. Tho first is Mr. 
Mandlik’s excellent edition of the Vynmhara Mayakha, published 
in 1880. The second is Dr. Jolly’s History of the Hindu Law of 
Partition, Inheritance, and Adoption, which appeared as the 
Tagore Law Lectures for 1883 and was published in 1835. The 
third is a work on the Hindu Law of Adoption, by Golap Chandra 
SarkarSastri, M.A., B.L., and was published in 1891 as the Tagore 
Law Lectures for 1888. 

It is to these hooks that I shall principally refer in delivering 
the rest of my judgment upon the most important question which 
has to be dealt with in this case. 
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. Mr. Mandlik at page 496 of his valuable work, says— 1892 

6t Tk© nest subject 1 have to notice is the giving in adoption ol Beni PejlsTd 
a an only son. A precept about not giving nor receiving In adoption Ua1bba t 
“ an only son Is found in some of our Smiitis. But this, like that ±>xbi. 
u about tbe eldest son , has been always regarded as purely directory, 

“ or recommendatory. The usage of adopting such a son has been 
u both ancient and general and has been followed by tbe preceding 
a Governments as well as by our own. It has been also generally 
“ upheld by our Courts. 55 

The learned author then in a footnote (at p. 497) refers to 
numerous decided cases including the Pull Bench ruling of this Court 
In Eanuman Xiwari v. Ghirai , (1) where it was held that the adop- 
tion of an only son cannot, according to Hindu Law, be invalidated 
after It has once taken place. Whilst citing these eases with 
approval, the learned author proceeds as a Sanskrit scholar to con- 
sider the exact bearing, scope, and effect of the original Sanskrit 
texts which have been cited in this case for the proposition that the 
adoption of an only son is absolutely prohibited and therefore void. 

I do not propose to enter into any minute discussion as to the 
various steps of reasoning which fill the next dozen pages of Mr. 

Mandlik’s work, and I think It is enough to say that I accept the 
authority of such an eminent Sanskrit lawyer for holding that the 
texts relied upon for the opposite proposition do not sustain the 
argument addressed on behalf of the plaintiff-appellant to the effect, 
that they involve negation of any one of the three legal capacities 
which I have before now described as forming the essence of the 
right and power of adoption, even when an only son has been adopt- 
ed. In this interpretation of those texts Mr. Mandlik’s views are 
fully supported by what another Hindu Sanskrit scholar and lawyer, 

Mr. Golap Chandra Sarkar, says at page 284 et seg . of his work on 
adoption. I wish to add in connection with the exact interpreta- 
tion of the Sanskrit texts that I have had the honour and avantag© 
of consulting my respected friend, an eminent Sanskritist, Mr. 

• Archibald E. Gough, Principal of the Muir Central College, 


(1) X. L. Rr, 2 AIL, 164. 
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1892 Allahabad, and that his interpretation of those texts is consistent 
Be si Psi s A P w ’^ mGan '* n o pl aced u P on t ^ 080 tcxts by the two Hindu Sans- 

o. kritists and lawyers above-mentioned. 

®j AI Consistently therefore with the views whioh I expressed in |r 

Ganga Sahaiv. Lekhraj Singh, (1) I hold that suoli restrictions 
as are indicated in the texts upon the adoption of an only son are 
merely religious and moral as distinguished from legal ; that they 
amount to moral or religious admonitions relating to the choice or 
selection of an only son for purposes of adoption as a matter rest- 
ing between the giver and the taker ; that as such admonitions 
they do not in law vitiate any one of the throe capacities which 
I have held are essential to the legal validity of Hindu adoption. 

And it follows, therefore, that the doctrine of factum valet applies 
to this case. 

This answers the reference to the Full Bonch ; and I should 
have stopped here, but for the faotthat stress was laid in the course 
of the discussion that I am precluded from any such view by the 
reasoning upon which my judgment in the Full Bench case of 
Ttik/ii Earn v. Behari Lai (2) proceeds. In that oaso my viows had 
the approval of the learned Chief Justioe and my brother Judges, 
and I need scarcely say now that I am satisfied with tho distinc- 
tion which the learned Chief Justioe has drawn in his judgment 
in this case between the interpretation of tho texts in that oaso and 
those which have to be considered here. I may, however, say perhaps j 

that in the case of Qanga Sahai v. Lekhraj Singh, (l) to which [ 

I revert for easy reference, I stated (at page 290) that the Mimansa jj 

formed a source of Hindu Law and governed tho interpretation 1 

of its texts ; and that in the case now before us, the learned Chief , | 

Justice has shown how the rules of interpretation adopted by ! 

Jaftnini justify a distinction between an adoption by a Hindu 3 

widow without her husband’s authority and tho adoption of an 
only son given by his natural father to a widow who has boon duly 
authorized by her husband to take a son in adoption. I may also 
add that irrespective of Jaimini’s rule of interpretation, there are " 


(1) L L. R„ 9 All., 253. 


(2)1. L.R.,12AU., 323. 
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many important reasons, as stated by me in Tnkhi Ram v. Behari i'gP2 
Lai (1), which, according to my notions of the Hindu Law, distin- y ENI p EASiD 
guish the power of an unauthorized Hindu widow to adopt a son ^ ^ 
from the question which has arisen in this case. Bibi. 


In connection with the suggested conflict between my ruling 
in Tukhi Ram v. Behari Lai (1) and the views which I have 
taken in this case, 1 am anxious, in order to prevent possible con- 
fusion in the future, to point out that at page 337 of the report 
I distinctly reserved the question which arises in this case, and 
that referring to the same matter at page 339, I distinctly in- 
dioated the scope of the question with which I had then to deal 
to the exclusion of the adoption of an only son with reference 
to the Full Bench ruling of this Court in Ranuman Tiicari v. 
Chirai (2). 

I do not wish to end this judgment without explaining two 
further matters for preventing any possible misapprehension of 
the ratio decidenai adopted by me in the two earlier adoption cases 
to which I have repeatedly referred. Now, in the first of these 
cases, Ganga Bahai v. Lekhraj Singh (3), I explained that the beati- 
tude of the adoptive parent is the main (I did not say the sole) 
object of adoption, and so far as the spiritual beatitude is concerned 
I need only refer to what has been said by Mr. Mandlik (at pp. 
456 and 467) to show that the begetting of a son is a moral obliga- 
tion, and failing that, adoption is desirable, and that failing either 
the childless Hindu may attain salvation by other methods. In 
this connection I may also invite attention to the remarks made by 
the same learned author at page 500 of his work; so that in the 
case of the father of an only son giving that son away in adoption 
his spiritual welfare may be secured by him by other methods. 
And this answers any difficulty which may arise over the views 
expressed by me in the case cited as to the spiritual beatitude 
being the main reason for the Hindu Law of Adoption. 


(I) I. L» E., 12 AIL, 328. (2) I. L. E„ 2 Alb, 164 

(8) I. L. E., 9 All., 253. 

15 
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3892 Now, the next matter which I wish to explain is common both 

- — to my iudnment in Ganna Sakai v. Zekhraj Singh (1) and that in 

V. TukM Ram v. Behuri Lai (2). The contention is that so far 

J B A ibi AI as tbe authority of the Battaha Mimama of Nanda Pandit is con- 
cerned those two judgment are conflicting; that, in the present 
case, not only the authority of the Battaha Mimmw but also that 
of the Battalia Chandrika are binding authorities upon this Court, 
and that since they agree in declaring the adoption of an only son 
to be void, they should be followed by us as they were by the recent 
Full Bench ruling in Waman Raghupati Bova v. Krhhnaji Kashi** 
raj Bova (3). 

In regard to this part of the argument I wish to invito atten- 
tion to what I said in Ganja Sakai v. Lekhraj Singh (1) as to tho 
various grades of authority to which tho Hindu Law text-books are 
entitled, according to tho class to which they belong in Hindu 
jurisprudence. The Battaha Mimama as also tho Battaha Chan- 
drika, belongs to tho last of the classes, namely, Nwcmdhana or 
digests, prepared by later writers according to their interpreta- 
tion of higher authorities. As to the former of these two I have 
said enough in the above case (at pp, 322—324) and again in Tnhhi 
Ram v. Behan Lai (2), and I need only say that so far as tho 
authoritativeness is oonoerned I hold the samo viows also in regard 
to the latter of these works. The result is that, in my opinion, 
both these works, since they do not belong to the higher grades 
of Hindu Law books, are open to be questioned by citation of 
other authorities, as has been done in this ease. Tho summary of 
the Battaha Nirnaya given by Dr. Jolly at page 309 of his work 
(Tagore Law Lectures for 1883) and again tho discussion of the 
same subject by Mr, Mandlik at page 501 of his work sufficiently 
justified that in a case like this the authority of tho Dattaka 
Mimansa or the Battaha Chandrika is not so supreme and binding 
as to preclude the conclusion at which the learned Chief Justice has 
arrived in this case and in which I have expressed my concur- 
rence. 

(1) L L. L., 9 All,, 253, ( 2 ) I, L* K„ 12 Alb, 828, 

(3) I, L. XL, 14 Bonn, 249. 



VOL. XIV,] 


ALLAHABAD BE LUES 


109 


In conclusion, 1 wish to say that no sufficient reason is shown 
“ for us to depart from the last Full Bench ruling of this Court upon 
this point in Hanuman Tiwary v. Chiral (1), and that my answer to 
the reference in this case is the same as that given by the learned 
Chief Justice, rendering it unnecessary to deal with the two remain- 
ing questions referred to the Full Bench. 

Knox, J. — The first and, indeed, the main question referred to us 
is, whether or not the adoption of an only son having taken place 
in fact, such an adoption is null and void under the Hindu Law ? 

This same question was in 1879 referred to a Full Bench of 
this Court for decision with the result that all the J udges who 
composed that Full Bench, with the exception of Mr. Justice 
Turner, were unanimous in the answer given, that “ the adoption 
of an only son is not altogether void, but that having once been 
made the adoption is valid.” 

The question therefore is not res Integra. It has already been 
answered by this Court in the affirmative, and as the answer was 
given by a Full Bench of the Court, it would, according to long and 
established practice, be regarded as conclusive, unless a decision of 
the Privy Council militating against it could be pointed out, or 
as Sir Charles Sargent adds, unless perhaps “the Court could be 
clearly shown to have formed its conclusion upon a mistaken 
impression as the text of the Hindu Law books upon which it 
relied Sir C. Sargent in Waman Ragkupati Bova v. Krishna ft 
Kashirav Born . (2) 

We have been referred to no such ruling of the Privy Council, 
On the contrary both parties are agreed that the question is one 
upon which their Lordships have not up to the present date deliver- 
ed shemselves of any decision. It only remains to be seen whether 
the decision is in accord with the principles of Hindu Law. 

The reason given why the Court should reconsider the opinion 
at which it arrived in 1879, is that the answer of the Full Bench 
in that case is felt by some to be an answer open to serious doubts. 

(1) I. L. K., 2 AIL, 164. (2) I, L. R., 14 Bom., 249. 
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1892 To learned Judges who joined in making the reference allude to 

— " two cas es in which this doubt led Division Benohes of this Court 

„ EASAI> £ n |886 to refer the same question a second time for consideration 
Q Full Bench. They refer also to a number of cases for and 
IBI * against the validity of the adoption of an only son, and thoso oases 
do beyond all doubt establish that the question is a question upon 
which there does exist, and has always existed among the Courts in 
India, much conflict of authority. 

To my mind, however, the fact that twelve years have passed 
since this Court pronounced upon the validity of such an adoption, 
and the further fact that its dictum cannot fail, so far as these 
provinces are concerned, to have had considerable weight upon the 
minds of all prudent persons, who may havo sought to perpetuate 
their name and lineage by an adoption of this nature, are faots 
which cannot be left out of consideration and which would in any 
oase make me hesitate to give utteranco to an opinion in the 
opposite direction. I feel that before I could do so I should need 
irrefragable proof that tho prior ruling rostod upon oithor a wrong 
foundation or upon no foundation at all. I consider it a happy 
result that careful examination of tho toxt-books confirms and places 
so far as I am concerned, beyond the region of reasonable doubt tho 
wisdom, truth and soundness of the conclusion at which this Court 
arrived in 1879. For, as I have alroady pointed out, it is not diffi- 
cult to conceive that there may be some or oven perhaps many 
families who would be thrown into serious troublo and unrest if wo 
found it necessary now to hold othorwiso on this point. 

I have considered the question with the graves anxiety. Had 
it not been for the approaching departure of my brother Straight, 
I should have deemed it necessary to ask the Court to postpone tho 
delivery of this judgment until I had found it possible to place on 
record all the information I havo obtained and the various reasons 
why I feel satified that the only true answer that can he returned 
to tho question is that the adoption of an only son, once it has 
taken place, been completed and recognized, must, so far as tho 
provinces over whioh this Court has jurisdiction are oOnoornod, bo 
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considered a valid act. Such an act may b@ the height of imprud- 1393 
ence on the part of the giver ; it may even, by those who pride them- Beki PbIsad 
selves upon their strict observance of Hindu scri pture, be considered v. 
a blameable act. But upon the authority of the same scripture it is 
as I shall presently shows an act which is not a “ Mahapatak”: it 
ranks and is classed with acts which are “ Upapatak / 5 which can 
be atoned for by penances of a comparatively easy description, and 
when atonement has been made, the author of the act Is as capable 
of going to heaven and is as pure as those who have performed 
meritorious deeds. 

But before going to the text-books themselves I propose examin- 
ing very briefly the cases in which an opinion contrary to that 
held by this Court is to be found. Such an examination will best 
show the difficulties which have been felt in the minds of Indian 
Judges, some of them Judges of exceptionally high authority, and 
which have led those J udges to the conclusion that Courts in India 
are compelled to treat an adoption of this nature as an act which 
cannot possibly be performed and which must therefore be con- 
sidered utterly nuli and void. 

The cases to which we were referred In the argument as cases 
in which the adoption of an only son had been finally and in 
definite terms held to be Invalid, were four in number : — 

Nundram v. Kmhey Pandey (I). 

M ankle Chunder Butt v. Bhuggobutty Dossee (2). 

Upendra Lai Boy v. Srimati Rani Prasanna Mayi (3). 

Waman Raghupati Bova v. Krkhnaji Kashirav Bom (4). 

In the first of these cases the ground upon which such an 
adoption was declared invalid was the opinion given by the Pandits 
who were consulted that according to the law current in Tirhoot 
the adoption of an only son was invalid. 


(1) 4 Sel. Rep., 70. 

I# L. R., 3 Calc., 443. 


(3) 1 B. JLu R., A. C. 221. 

(4) L L. R„ 14 Bonn, 24$, 
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1892 I have been unable to consult the reports in which tins case 

Beni I'rasad ^ contained, and the only reference to it, as given in I. L. II., 

». Calc., p. 450, contains none of the reasons wliioli loci the Pandits 

H B A iw M consulted to form that opinion or of the reasoning by which tho 

Judges felt constrained to accept that opinion Without reserve. 
The case therefore cannot be pressed further than this, that it is an 
authority in favour of the view that the law as understood by 
Pandits concerning such adoptions in Tirlioot and as current in 
the years 1823 and 1824 was to tho ell'oot that an adoption of this 
kind is invalid. 

In the second case Mr. Justice Markby, and with him tho 
learned Chief Justice, Sir Richard Garth, held that tho entire 
authority in Bengal was_against tho validity of tho adoption of an 
only son, and that for all classos of Hindus in Bengal such an 
adoption must be held invalid wherever tho effect of tho adoption, if 
valid, would be to extinguish thelinoago of tho natural father and 
to deprive the ancestors of the natural son of tho moans of salva- 
tion. 

The third case is tho one in which Mr. J ustico Mil tor pronounced 
that the adoption of an only son was forbidden by tho Hindu Law ; 
that the subject of adoption was inseparable from the Hindu religion 
itself, and that all distinction between religion and legal injunction 
must be necessarily inapplicable to it. Ho also emmoiatod las 
opinion that one of the essential requisites of a valid adoption is 
that the gift should te made by a competent person, and that tho 
Hindu Law said distinctly that the father of an only sou had no 
such absolute dominion over that son as to make him the subject 
of a gift. From this he naturally went on to say that tho dootrino 
of factum valet would not help towards rendering such an adop- 
tion when made a valid act. 

There remains the case in whioh tho learned Chief Juatioo of 
Bombay, Sir Charles, Sargent and with him tho rest' of tho Judges 
in Full Bench assembled, concurred that a previous Full Bench 
had decided after solemn argument that the adoption of an only 
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son was by general Hindu Law invalid- and that no reason had 
been assigned which could justify interference in that decision. 

The judgment which has just been delivered by Sir John Edge, 
and which I had the privilege of reading before it was delivered, 
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Hardax 
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contains such a careful and exhaustive examination of these cases 
and of the influences under which those precedents were apparently 
prepared that it is quite unnecessary for me to take up the time of 
the Court with observations of a like character. The reasoning of 
the learned Chief Justice appears to me exhaustive and convincing 
upon this part of the case. I shall confine my judgment to an 
examination of the original texts, and show that the reasons given 
in each of the judgments above quoted are reasons which appear to 
me based either upon a wrong estimate of the value of the author- 
ities themselves, or of the value which those authorities intended to 
attach to such an adoption, or upon an imperfect knowledge of the 
text of the authorities. Under this last head would I also place 
errors which have flowed from a consideration of a single text 
detached and apart from its context. 

I wish to add that I do so with extreme diffidence, and with the 
profoundest respect for those from whom I am compelled to differ. 
For it cannot be denied that the late Mr. Justice Dwarka Nath 
Mitter was versed in the Sanskrit language and that he, Mr. Jus- 
tice Markby, Sir Michael Westropp and others who acquiesced in 
those reasons were lawyers who had devoted considerable time and 
attention to the subject of Hindu Law. 


In order to arrive at a right conclusion as to what is or is not 
forbidden by Hindu Law, it is necessary to define accurately the 
position occupied by the writer of the texts that will presently come 
under examination- These writers may be placed, so far as sequence 
of time is concerned, in three groups. In the first would come 
Manu, Vasishtha and Yajnavalkya, in the second Narada and 
Yijnaneswara, and in the third by himself Nanda Pandita, the 
author of the Dattaka Mimansa. I do not propose to enter into 
any abstruse questions of chronology ; it is sufficient for my pur- 
pose to show that there is a broad line of demarcation in point of 
time and also of binding authority, between these several groups. o| 
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authorities. JNor would I deem itneoessary to deal with the question 
' at all, were it not for attempts made in the course of argument to 
Beni Peasad ^ tbe aut | lor j ties c ited as entitled to equal weight and respeot. 
Hardai 


Bibi. 


True criticism teaches very dift'orently. It is conceded that what is 
now reoeived and known as the “Institufos of Manu” may ho taken 
to be anterior in point of time, or at any rate to roprosont more 
accurately than any other work the oldost exposition extant of 
Hindu Law. It is asserted by some that the author or authors 
were men who possessed and did wield the authority of kings. Bo far 
as those Institutes are concerned, I shall show that from either point 
of view, viz., that whether the authors were law-makers and law- 
givers, or whether they were merely law-teachers, tiro result, so far 
as the present question in concerned, is the same. Every orthodox 
Hindu would unhesitatingly allow that Manu, Vasishtha, and 
Yajnavalbya received what they afterwards promulgated direct 
from diviue sources. He would maintain or acquiesce in the 
view that every word utterod by these Sages stands abovo criticism 
and should be deemed binding upon the oonsoionoo if not upon the 
conduot of everyday life. The second group ho would put on a 
different footing ; he would probably allow that the toxt of Narada 
was of very great weight and that Yijnanoswara was a commenta- 
tor entitled to much respeot, hut still only n commentator In 
the case of both and especially of tho lattor, criticism would not bo 
resented, particularly when there appeared to bo conflict botween 
them and the sayings of the first group of writers. And when tho 
third group is reached, he would be prepared to allow that tho work 
of Nanda Pandita is as much open to review as tho text of any com- 
mentator of the present sohool. 


As, however, the present question cannot bo dismissed as tho 
more orthodox Hindu would dismiss it, with tho mere dictum that 
the answer to it does or does not rest upon Divine rovolation, I am 
compelled to add a few further remarks upon tho position occupied 
by Yasishtba, Manu, and Yajnavalkya, 

The fact that what wo possess of the sayings attributed to tho 
writers in the first group has como down by tradition, shows that 
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those sayings were possessed of vitality strong enough to defy the 1892 
power of time* Even if they do contain words that have been g EN p SA8AD 
misunderstood or misquoted, even if they contain additions or inter- ^ ^ 

polations, the words misunderstood, the additions and interpolations Bibi. 

are of venerable antiquity, and have so far been accepted by the 
generations through which they have passed before they reached the 
hands of the commentators that no distinct command contained in 
them can now be said not to amount a command. They are 
sayings which do constitute law, and where they have to be explained 
away or added to, the only safe ground upon which such explana- 
tion or addition can be accepted is that the explanation or addition 
springs out of or rests upon ^3$ or which terms 

may, if freely translated, be said to represent 64 custom ” in the 
proper and legal sense of the word. I shall presently show that 
Manu himself does not object to such custom being accepted as 
law, provided it be ascertained and settled after enquiry made by a 
sovereign power who knows the Sacred law. 

The authority of Narada, however, and of the commentators after 
Mm rests upon a very different footing. The highest position which 
Professor Jolly, who has made Narada’s work the subject of special 
study, would allot to his Smriti is that it is an independent and 
therefore specially valuable exposition cf the whole system of Civil 
and Criminal Law as taught in the law schools of the sixth century 
of the Christian era. This is, 1 venture to think, a right estimate* 

As for the rest their authority is in my opinion almost, if not 
quite, as much open to examination, explanation, criticism, adoption 
or rejection as the work of any scientific treatise on European or 
American jurisprudence : where they deviate from or add to the 
Smritis, great caution is required in adoption their gloss, and still 
greater caution if it is made to appear that or is in 

apparent harmony with the Smriti and at discord with the gloss* 

Their Lordships of the Privy Council have(l) recognized that the 
authority of Manu is one which may properly be referred to when 

(1) EamalalcJismi Ammal v, SivanantJia Perumal Sethurayer* 

(14 Moo. LA,, 570). 

16 
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1&02 it is necessary to resort to first prinoiplos in order to ascertain and 
Beni’peTbad declare the Law. I propose to refer to it for two purposos : — 
H^bdai P 0 ^ ou ^ w ^ a(; Institutes of Mann teaoli as Law to 

Bibi, be enforced by a king upon bis subjects. So far as I am concerned, 
it seems to me treading on dangerous ground to lay down as positive 
Hindu Law which is to be onforoed by our Courts any preoept 
whioh is foreign to the teaoking contained in the Institutes of Manu. 

To bring together all the texts which are contained in the 
Institutes of Manu on the subjeot of adoption. 

As regards the first point it will be remembered that Manu opens 
with a demand on the part of the great Eisliis to be taught precisely 
and in due ordor the sacred laws appertaining to the different castes. 
In complying with thoir request after certain preliminary remarks 
upon the creation of tho Universe, Manu is described as laying 
down that in his work tho sacred law has boon fully stated as well 
as the good and bad qualities of actions and tho immemorial rule ol 
conduot by all the four castes. The rule of eouduot is transcendent 
Law, whether it bo taught in tho reveal od texts or in tho sacred 
tradition, hence a twice-born man who possesses regard for himself 
should he always careEuly as to it (1). Ho further toachos in the 
seoond ohapter and 6th verse that tho wholo Veda is tho source of 
the sacred Law, next the Smriti (or tradition) and the virtuous 
conduot of those who are learned, also Aelmra (or tho customs) of 
holy men, and self-satisfaotion. 

The seventh chapter is entirely devoted to the duties of kings, 
and very significant vorses iu that ohapter as to the view wliioh 
Manu, and with him every true Hindu, would tako of Law, are 
the 14th and 18th versos, which ruu as follows : — “ For tho (King's) 

“ sake the Lord formerly ereatod His own Son, Puuishmont, the 
“protector of all creatures and the (i.e., an incarnation of tho) Law, 

“ formed of Brahmans’ glory.” 

“ Punishment alone governs all ereatod beings, punishment alone 
“ protects them, punishment watches over thorn while they sleep), 

“ the wise declare punishment tho law,” 

(l) Chapter I, vv. 107 and 308. 
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Chapter VIII is devoted to an exposition of the civil, the 
criminal and the ceremonial law which a king according to Mann 
is bound to administer* In the 41st verse of that chapter we read 
that a king ^ who knows the sacred law should enquire into the 
laws of H caste, of districts, of guilds, and of families, and settle the 
u peculiar law of each.” 

It is worth nothing that the word translated u settle” 
in this verse according to a commentary (the Manvarthachandrika,. 
written by Raghavananda Sarasvati) should he read 
which would make the last clause run, Protect the peculiar law of 
u each.” Observations on the subject of interest, debt, pledge 
contract (fraud and force as vitiating contract), bailment, sale and 
gift without ownership, title by purchase, wages, master and ser- 
vant, boundary disputes and other kindred matters are spread over 
some 120 slokas. As many more slokas are taken up with assault, 
theft, and other crimes. I have examined the whole of this chapter 
with the utmost care, and there is not one word in it which attaches 
any disability or punishment to, still less contains any prohibition 
against, the kind of adoption now under consideration. The ninth 
chapter is first devoted to the propounding of the duties of husband 
and wife. The next subject treated in it is the subject of inherit- 
ance, and of this chapter I shall have more to say when I bring 
together the verses relating to adoption. I pass it over for the 
present with the remark that anyone who seeks to find in it any 
disability or punishment attached to or direct prohibition against 
the adoption of an only son will weary himself in vain* 

In the eleventh chapter the subject treated of is penance* 
Offences are classified therein as Mahapatakas (mortal sins) and Upa- 
patakas (minor offences), and of both verse 108 says that by means 
of the penances laid down in the verses preceding verse 108, men 
H: who have committed mortal sins may remove the guilt, but those 
61 who have committed minor offences causing loss of caste ” can 
remove their guilt by the penances set out in the verses following v. 
108. This chapter has also been considered by me with minute oare 
and attention, The range of acts which are classified under mortal 
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Bemx Prasad onl y text which can by any possibility boar upon the performance 
e. of a sinful or invalid adoption is verse (56, and this runs as follows 
1 “ Neglecting to kindle the sacred fires, theft, non-payment of (the 

“ three) debts, studying bad books, and practising danoing and 
“ singing ” are all (eoo verso 67) classified as minor offences causing 
loss of caste. The text of verse 66 contains only the words 
sKuswWfftSitfff} which literally translated is non-payment of debts. 
X think, however, that it is by no moans foroing the words to 
place upon them the interpretation that they refer to the non-pay- 
ment of the “three debts,” a term familiar to every Hindu, One 
of the three debts is the procreation of a son. If the verse does 
not apply to those three debts there is again no offeuoe in this 
list which can bo held to include the offence of bringing about an 
unlawful or sinful adoption. If tho verse does allude to such 
an adoption, then the act is an XJpapatak or minor oifenoo. Vorsos 
72 and 108 et scq. toaoh how such an offence can bo expiated* 
This penance may bo briefly described as living in a cowhouse for a 
month, fasting for two months more, worshipping and serving cows, 
and culminates in tho giving of ten cows and a bull to Brahmins. 
If his conscience is particularly sensitive tho offender may add 
strict fasting relieved only by a meal once a day on boiled barley 
gruel. I mention this detail in ordor to give eomo appreciation of 
the estimate in which tho offence, if it can be called oue, is hold, 
and the comparative ease with which it may bo expiated. Verso 
240 teaches that if these austerities are performed the offender is 
freed from all guilt. I must not dismiss this chapter without the 
further observation that the disability of exclusion from inheritance 
has not been overlooked. It is a disability prescribed as attaohing 
to one who associates with an outcast (v. 185).* The following 
verses, however, show that upon performing tho nooeesary penances 
even such an one can rocover his position, purge himself of his 
offence, and free himself from tho disability of loss of inheritance. 


* This disability is also mentioned in tho Chapter on Inheritance ; but 
as no mention is made in (that chapter of the adoption of uu only sou it is 
not mentioned as a disability attaching to such an act. 
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From this and I think it is one which will bear close 1892 

examination, the following conclusions appear to be established g Pba “ 

1st. — That according, to Hindu Law as propounded by Manila jlSdjli 
an act prohibited is an act for which punishment is prescribed by Bibi. 

the same law. 

2nd* — That nowhere is a king enjoined to regard a wrongful 
adoption as an act which is to be followed by or punishment. 

3rd * — That such an act is not alluded to in the treatise on civil 

law, still less is any disability prescribed for it. 

outside such an act is an upapatak , causing it 
is true temporary loss of caste, but easily expiated and after expia- 
tion as much forgotten as if it never had been committed at all. 

5th . — That the possibility of exclusion from inheritence as a 
disability is not a consequence which has escaped the attention of 
Mama, but that it has been nowhere laid down as a consequence 
for the adoption of an only son. 

: ; To bring together the several texts to be found in Mann on 
the subject of adoption. They will be found to be very few indeed? 
and occur in the ninth chapter only. Verses 141 and 142 run as 
follows : 44 If the man who has an adopted son possessing all good 
44 qualities (^jw) that same shall take the inheritence though brought 
44 from another family; and adopted son shall never take the family 
44 and estate of his natural father, the funeral cake follows the family 
44 and the estate, the funeral offerings of him who gives ceased* 

Verse 159 mentions the son adopted as one of the six heirs and 
kinsmen : verse 168 is the most important of all and defines the 
qualification neoessary for a. good adoption. It runs as follows 

*T'e}T fqeJT qT srafip I 

A ^ ° 

u Whom the mother or the father give, with 4 water/ a son, 
u in distress, similar, endowed with affection, he is to be deemed a 
44 Datrima , one brought forth/* In this translation I have attempted 
to follow the text word by word, and without interpolating or 
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Ueni Pkasad roughness of the translation, hut in an important passage like 

Habdai t,lis ^ is ® matter of necessity to weight eaoh word and to give its 
Dibi proper weight and significance. 

I have been referred to no other toxt, nor have I cither on 
previous occasions, whon I made tho laws of Manu tho subject of 
special study, or on tho present oeoasion, whon 1 havo attempted 
to refresh so far as time would allow, my memories of past study, 
discovered any text whioh lays down any other qualification or 
disqualification connected with an adopted son. 

Now a dose examination of these texts appears to establish the 
following conclusions ; — 

1st. That Manu did devote consideration to the qualifications 
which go to the essenoe, if I may call it, of an adopted son, or, to 
use an expression whioh has found favor with some learned Judges, 
the capacities whioh must uuite in a person whom another wishes to' 
give or take in adoption. 

2nd.— That as the rosult of such consideration ho solemnly for- 
mulated tho following as neoossary qualifications 

(a) Gift by mother or father. 

(4) Gift evidenced by an outward symbol, viz., tho ceremony 
of water or “ waters.” 

(c) Gift of a son. 

(d) Gift in distress. 


(e) The son given must be similar. 

(/) Xhi irapwn must be endowed with on nfloctionete 
disposition. 

One IuAe, ,noia„.Uon my perkapa be Womd , from TOm 

wd Id „ m « : “ B0n r:r d ° J ° u *°° d ** £ 

are on!. t}> 6 ? ° 1J0S to w l* c h theBo particular worde rofer 

7ZL'T * m • *■*« W r 
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Now after this explanation of . the only verses which, mention 
adoption, and I have laboured to keep with the utmost closeness to 
the- text, it must strike even a casual observer as curious and 
extraordinary that Manu should insist upon, as necessary qualifica- 
tions, that the son must be similar, in whatever that similarity may 
consist, that he must be endowed with affection, and that he should 
overlook the qualification that he must not be an only son. To may 
mind, the one only legitimate conclusion that can be arrived at by 
any thoughtful and well-balanced mind* is that at the time when 
the Institutes were handed down and first received, similarity in 
point of caste was a most necessary qualification, to be endowed 
with an affectionate disposition was a qualification second only to 
the former ; but that no thought was then received as current which 
pointed to the necessity of an adopted son being chosen out of a 
family which contained more than one son. The difficulty of im- 
porting the qualification that the son adopted must not he an only 
son into this text of Manu, was a very serious difficulty to the 
commentators who wished to advocate it. They were compelled 
to fall back upon verses in the ninth chapter and to weld them in 
with this verse. The verse upon which they rely is verse 138 in 
Chapter IX. That and the preceding verses are as follows: — 

V. 137. By a son a man obtains victory over all people ;by a 
8on*s son he attains immortality (not the immortal 
abodes )„ Then by the son of that son he reaches the 
region of Brahma. 

¥. 138. Since the son delivers the father from the region 
called “ Put” he was therefore called “ Putra ” by 
Brahma himself. 

I shall allude to verse 138 again: if verse 137 stood alone the 
primary idea of a son exactly corresponds to that of the Psalmist, 
The man that hath sons shall “ speak withhis enemy in thejjates.” 

From these texts the commentators claim the inference that 
Manu did. know of the essential qualification that a son adopted 
must not-be an only son. All I would say is that, if he did, it 
is and ever will be to me a mystery why he should have, left it as 
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1892 an inference and not mention it in the terms cither of a positive 
Beni Veasad direction or prohibition. 

JKaedai It is enough to pass from the consideration of Manu with this 
Bibi - result that “the want of authority to give or to accept and the 
“ imperative interdiction of adoption ” which prevented Sir Michael' 
Westropp from applying the maxim factum mkt to the adoption 
of an only son is not to be found in tho text of Manu, stilt less is 
there any text to the effect that the father of an only son cannot 
give, that his gift cannot be accepted, and that tho son cannot 
be given. 

The Dharma Sashtra of Yasishtba, or as much of it as has been 
preserved, upon the two points with regard to which I lmvo 
already examined the Dharma Sashtra of Mann is much to tho 
same effect. On the first point, viz., what is to ho considered tho 
law of tho land, its teaohing is as follows : — 

The saored Jaw has been settled by tho revealed text and by tho 
tradition; on failure of these the practice of the Shistas (or men 
whose heart is free from dosiro) have authority. Manu has declared 
that the law of countries, castes and families (nmy bo followed) in 
the absenoe of rules of the revoalod texts (v. 17, Chapter I). 

The doctrine of Mahapatakas and Uppatakas or minor offences 
causing the loss of caste (Chapter I, vv. 19-23) ; and also punish- 

XIX & v ° 4 Q)° f the ° hief dulios of kin S 8 > is roooguizod, (Chapter 

Penance (Chapter XX) is recognized and also its efficacy for 
removiug the taint of guilt. J 1 

the!!! 0116 PaSSage ,°nf reat imp ° rfcan0e > ll0W0VOT > w contained in 
the opening verses of Chapter XV, and it runs as follows .- 

tppft ’tTctTfrrsfJTfirTicR^ 

STO: 1 ^ stmj 

Wl 

„ . Ma “ f ° m j ed L of uterino Wood and virile seed, proceeds from 
. his mother and his father as (an effect from its cause) . Xhefa.C 
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u and mother have power to give* sell and abandon him,, but ~~~ 0 1892 

u should not give or should not take an only eon, for he is for the BeniPbasad 
H prolongation of the line of ancestors.” Habdai 

It is contended and has been contended before us with great 
persistence by Mr. Banerjee that we must accept this saying of 
Yasishtha’s as a direct prohibition having the force of law. 

The first difficulty connected wiLh its acceptance as a direct pro- 
hibition is that the words which represent “ he should give ” and 
*‘he should take ” are verbs couched in the optative mood. 

Now the Sanskrit language permits of a verb being conjugated 
in three amongst other moods, viz., the imparative, the subjunctive.* 
and the optative. The imparative signifies as in other tongues, 

& command or injunction, an attempt at the exercise of the speaker’s 
will on some one or something outside of himself- The subjunctive 
may be omitted as it became very early extinct or all but extinct. 

The primary office of the optative is the expression of wish or desire. 

In the oldest language its prevailing use in independent clauses is 
that to which the name optative properly belongs, “ but the expres- 
sion of desire on the one hand passes naturally over into that of 
£t request or entreaty, so that the optative becomes a softened impera- 
tive; and on the other hand it comes to signify what is generally 
st desirable or proper, what should or ought to be and so becomes the 
“ word of prescription ; or yet again it is weakened into signifying 
“ what may or can be, what is likely or usual, and so becomes at 
w last a softened statement of what is.” Whitney, paras. 572 — 575. 

It may, however, be said and with truth that nearly every text 
contained in Vasishtha runs in the optative mood, and that in the 
classical language no sharp line of division exists between the 
imperative, subjunctive, and optative. 

Both such statements if made would need qualification. Yasishtha 
can, as far instance in Chapter XI, verse 45, give a very imperative 
direction, and does do so by using after the optative dadyat (the 
very mood and verb used for “ he should give ” in Cahpter X, v. 3 — 
the verse which deals with the giving and taking of an only son)— the 
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Beni Pbasac and the inferenoe we aro entitlod to draw is either that he felt the 

Harbai precept of S ivin S nn on ly fi0n could not bo enforced as a law and 

limr. must be left as a desiro, or that ho never meant it to reach a higher 

platform than that of ontreaty or desire. 

The second qualification is that, while it maybe said that there 
exists no sharp lino of division between tho imparative and opta- 
tive moods it cannot be denied that there does exist a difference of 
degree. One would not expect to find a softened form of imperative 
used when the object was to stigmatise an not as impossible or as 
an act forbidden by a strong interdictory mandate. 

However, the reason why I am not prepared to attaoh to this 
verse the force of a direct prohibition rests not on the grammar 
only, but upon the treatment of the subjoot of adoption by Vasishtha 
himself, the sooond of tho sub j oots proposed by mo for exa- 
mination. In tho sixth vorso of the fifteenth chapter the man who 
desires to adopt a son is adviso to tako a not remoto kinsman, just 
the nearest among his relatives. If after so taking him tho adopter 
entertains douht, and this doubt, tho ooramontators oxplain as a 
doubt regarding tho caste or other qualifications of his adopted son, 
the adopter is advised to sot him apart as a Sudra. Now if it bo' 
conceded for the sake of argument that ono of tho qualifications is 
a doubt whotbor or not ho is an only son, then according to Vasishtha 
the expedient course to adopt is to sot apart tJxo unfortunate boy 
ns a Sudra. It is not said that be becomes a Sudra or ceases to 
belong to the family or that his adoption booomos ipso facto null 
and void. And lest any ono should say that he can never bo re- 
admitted into caste, Vasishtha in the 17th verse of the samo chap- 
ter adds, that the performance of penance will enable any outoaste 
to re-admission even to saorod rites. But as I said before, whether 
this was the qualification alluded to by the writer is, and must 
probably remain, oonjecture. 

. Ifc . ma y be8aid ^th safety that tho adoption of an only son 
is an inexpedient aot. Any assertion that Vasishtha meant more 
is matter of doubt. 
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Once more Vasishtha deals with the question of inheritance and 1892 
exclusion from inheritance. Thus Chapter XVII, vv. 52, 53. Bb^iPbIsab 
“ Those -who have entered a different caste, eunuchs, madmen and ^ 

“ outcastes, receive no share. ” No allusion is made to only sons who Bibi. 
have been taken in adoption, and the absence of any mention of 
them cannot be said to have been the result of forgetfulness or 
accident. 

There remains however a still further reason, and one which will 
probably be appreciated still more strongly by Hindus, and after all 
the only way of attaining a proper knowledge of Hindu Law is by 
placing once’s self, as far as a foreigner possibly can, on the standpoint 
from which a Hindu wouldlook at the question. To import foreign 
ideas and bring them to bear upon interpreting Sanskrit texts when 
modes of interpretation sanctioned by Hindu logicians of the highest 
authority are forthcoming is an obvious error. In the present ease we 
have the advantage of such a guide in the Purwa Mimansa of Jai- 
mini, Chapter I, section 2, verses 26-30. That learned philosopher 
about whose authority there is no room for doubt lays down as a 
rule of interpretation both for civil and religious ordinances that 
where a text is followed by a clause assigning a reason, a doubt at 
once arises whether such texts are simply commendatory or obliga- 
tory. Now the word Jaimini uses in this passage for obligatory is 
expressed by a gerundial participle. The force given by such par- 
ticiples as this passage shows and as Whitney points out is a force 
expressing “ something which is to or which ought to suffer the 
* 4 action expressed by the root from which they come ” (section 961) . 

This rule of interpretation coincides with the natural construe- 
tion from a grammatical point of view. According to both this 
text expresses nothing more than an act of expediency. 

Not text of Vasishtha was pressed upon our notice beyond the 
first four texts and Chapter XV. So far as I have been able to 
examine the original and the translation as contained in the Saored 
Books of the East Volume, XIV, there is no other text whioh bears 
directly upon the subject. 
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1892 The law, therefore, as far as it oan bo gathered from Vasishtha, 

Behi Peasad probably, amounts only to an expression that the adoption of an 
v. only son is an inexpedient act and cannot —if a regard to rules of 
construction approved by Sanskrit writers themselves be had — be 
with safety said to amount to a direct prohibition. There is no text 
declaring such an act impossible or null and void. At tho vory 
outside, and even this I find it difficult to oonoede, it may bo an act 
quocLfieri non dcbuit. 

The act is entirely omit'ed from the list, of aots which amount to 
Mahapatakas, and can only by a strained interpretation bo included 
.in the list of Upapa takas. 

I have gone with great care and attention through a text of Va- 
sishtha published in the year 1805, and I have also compared the 
translation compiled by Dr. Buhler in 1882 after ho had tho good 
fortune to consult atid oxamiuo tho only throe complete manuscripts 
of this writer which had up to that time boon found. There is, as I 
have already said, from first to last, no allusion to tho region torrned 
“Put.” The idea of a son and tho benefit to be derived from him 
are given in Chapter XI, vv. 41 and 42, which are as follows : — 

The ancestors always rejoice at a descendant who lengthens tho 
line who is zealous in performing funeral sacrifices and who is rich 
in Gods and Brahmans. The Manes consider him thoir descendant 
who offers food at Gaya, and they grant him (blessings) just as 
husbandmen (produce grain) on well ploughed fields. 

So remarkably free is Vasishtha from the idea of a sou as boing 
requisite and necessary for salvation, that I felt no little surprise 
when I came across the passage quoted by Mr. Mandlik at page 499 
of his work. I at once turned to tho reference in original as given 
by Mm in his footnote, and found that tho words in that passage 
contained no allusion whatever to salvation. Fortunately Mr. Mand- 
lik has given the next in original just above his translation, and 
there the words are ^TcT s| qg e ff 

II 
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The translation of these words are, as already pointed out , u hut 1892 
he should not give or take an only sod, for he is for the prolonga- ]f ENI p fiA _ 8AD 
tion of the ancestors/’ x* v ‘ 

XlAEDAl 

A reference to the footnote shows that, when Mr. Mandlik trans- Bibi, 
lated, he translated not from the test of Vasishtha or even from the 
text he had just reproduced from the Dattaka Mimansa. He trans- 
lated from a reading in the Mayukha, which substitutes, on what 
authority I am unable to discover, ^ instead of 

Dr. Biihler does not even allude to such a test, and there is 
not doubt in my mind from its repugnance to the rest of Vasishtha 
that the text of the Mayukha if correctly given is an emendation or 
improvement on the original and not the original test itself. 

I now pass on to the Dharmasastra of Yajnavalkya. In con- 
sidering these 1 have again been confronted with the difficulty of 
want of leisure to study these Institutes and the commentary on 
them by Vijnyaneswara in the original and as a whole. I have con- 
tented myself with a careful study of the passage to which Mr. Ba- 
nerji referred us (and this was from the Commentary), and to the 
translation of that Commentary by Colebrooke. The passage to 
which he referred us is to be found in Chapter I, section XI, vv. 9 
et seqf* Now this passage needs careful examination. 

Verses 9 to 11 run thus — 


“ sre wt waft «n wprra 

*0 'O 

Sill ffttf W ^rtSRt Tra: I! SSjT! wwt II WIciT fttTT m ^ncTT 

•& NO 

wnqft ; wp sftfersfera! w ’iNt wer:,- fftii 

srfsEft: i cr^r pt *r |*r: \\ 

w p ^n^fctSTuftmifcr i trgftsnp?- 

ii orremrim iftr y <r«irar 


The sections are those into which Mr, Colebrooke has divided the Commentary. 
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Bibi. 


“ He who is given by his mother with her husband's consent while 
“her husband is absent or after her husband’s docoase, or who is 
“given by his father or by both, being of the same class with the 
“ person to whom ho is given, booomes his given son. So Manu 
“ declares ” and thon follows tho I68th sloka or vorso of tho fifth 
chapter. 

The commentator continues, “ By distress it is intimated that the 
« gon J|_ no t to be given unless there bo distress. This prohibition 
“ regards the giver.” 

“Similarly an only son —g jj f gg- tobe givon, for there is the Smriti 
of Yasishtha to the effect that — “ But he should not take or aooopt 
“ an only son.” 

Mr. Oolebrooke has translated this passage, and the translation 
has been much relied upon by the learned Judges in the rulings 
referred to at the beginning of this judgment. But the first 
point to be noticed is that the translation contains an undoubted 
error. The words used by tho commentator are not, from a 
grammatical point of view, one with more imperative than those of 
Vasishtha. 

Next it will be seen that the commentator bases this cliotum, that 
an only son is not to be given, on tho text of Vasishtha, and I have 
already shown what only that text can with safety be held to 
mean. 

Thirdly ; it will bo noted that the commentator, while expressing 
an opinion that there was a prohibition against the giving of a son 
when there was no distress, and a similar prohi bition whou there was 
an only son, passes over in silence any prohibition as regards the 
taker. ' Now one leading idea which runs through tho Commentary 
of Yijnyaneswara, on Yajnavalkya is that the essenoe of a gift 
consists in its acceptance not in the giving. His dootrine is a gift 
is not a gift because it is given, but it booomes a gift when it has 
been accepted. Tho whole argument leading up to this will be 
found in Chapter I, sootion 1, v. 10, scg. By his omission of any 
text about the taker he has suroly stopped short of giving any 
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sanction to the idea that the gift of an only sou was an invalid 
act. 


1892 

IAhi I’easad 


0 . 

Fourthly ; another doctrine on which the commentator insists Habbai 

is that property and proprietary right are temporal matters, Bibi * 

and not, as some would hold, the result of holy institutes exclu- 
sively* 


Fifthly; he gives, as we would expect, prominence to the 
text of Manu. In continuing the disquisition he comments upon 
the necessity for due observance of the requisite ceremonies, 
and he has already given the first place in his text to the essential 
necessity of distress as a condition precedent to adoption. Exa- 
mining the Commentary further, it will be found that in the second 
chapter, section 10, he deals with exclusion from inheritance* He 
©numerates a number of persons who are excluded from participation 
in succession. The roll of persons excluded does not differ from that 
given by Vasishtha and Manu beyond that the terms “ impotent,” 
madman," &c„ are explained, and that the commentator advocates 
their maintenance out of the family property although subjecting 
them to exclusion from participation, as we have already seen. There 
is not one word which permits of foundation for the idea that an only 
aon taken under the guise of adoption it to be excluded from inherit* 
ance* Such an idea would militate with the doctrines already set 
out, it would militate also with another doctrine of his, that property, 
however acquired, does not become invalid because the means by which 
it is acquired amounted to an infringement of restrictions. In 
advancing this doctrine he does not overlook an objection that might 
be offered that proprietary right obtained by robbery and other 
nefarious means would still be property. This ho answers by saying 
that such a right is not recognized by the world and'disagrees with 
received practice. In other words, he recognises the right of 
custom as a controlling power of high authority. Other instances of 
this view in his work will be found in Chapter I, section l,vv. 22 and 
23, 32, &e. Whether then we consider the authorities upon which 
the commentator relies, viz., Manu and Yasishtha, or whether we 
consider the text in the light of the principles that pervade his 
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writings, the inference is irresistible that in laying down the text as 
he did, the commentator meant no more then to enunciate as Yajna- 
valkhya’s and his own views that the giving of an only son was an 
optative act, an act of expediency. 


Another point which cannot be passed over in silonoe is the faot 
that he too does not import directly and in express terms into the 
doctrine of adoption any idea of salvation from “ Put ” in attain- 
ment of heaven. Before proceeding to oommentators I would again 
draw a marked attention to the absenoe of this point from the texts 
on adoption in all the writers of this group. There is only one 
passage inManu and that in the Chapter on the Domestic Life of the 
Commercial and Servile classes, where the idea is wedged in. To 
that verse I shall allude hereafter. In fact the only idea we have 
been confronted with when adoption is being discussed is the solitary 
one that an only son should not be taken in adoption because the 
objeot for whiob he was destined was the prolongation of the line of 
ancestors, an idea.whioh probably owes its foundation to vainglory 
and temporary power rather than to any idea of spiritual benefit in 
another world. Even in the MUukshara I have boon unable to find 
any such idea, and I have not been referred to any text which 
would show than Vijnyaneswara gave it his sanotion. The real and 
legal position of father and son up to the end of this period of 
Hindu Law was briefly this : — The father was the patriarch with 
power of sale and gift over his offspring, a power which oould not 
be questioned by the son : Thus Manu (Chapter Vi II, sloka 4IG) 
declares, “Three parsons, a wife, a son and a slave are doolared by 
“ law to have no wealth exclusively their own ; the wealth which 
“ they earn is acquired for the man to whom they belong.” And a 
further principle was this, that a son, especially if a relation when 
adopted into a family, was at once made aud treated as one of the 
family cirole. (Manu, Chapter IX, sloka 169.) 

The text of Narada was not referred to by the other side in the 
course of the argument. I will not thorofore refer to it at any 
great length. But a consideration of his views on the subject, if 
they can be gathered with accuraey from the text, is important for 
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this reason, that it is upon a text of Ms and one of Saunaka that ' 1892 

Nanda Pandit really rests his doctrine that the adoption of an Beo Prasad 

only, son is invalid. _ «• 

Haedai 

Narada’s work, as I have already said, follows by a long interval Bibe * 
of time the work of Yajnavalkya and is supposed to have preeed* 
ed that of Vijnyaneswara by an interval of some seven centuries. 

His works contain doctrines decidedly opposed to the teaching of 
Manu, and it is very improbable that a writer of such clearness, 
as he is, would have ventured to differ on essent ial points, unless he 
had good authority for doing so or aimed at being a reformer. 

That he was an author whose writings exercised great influence 
is evident from this one fact alone, to which Dr. Jolly testifies, that 
upward of half his works has been embodied in the authoritative 
composition of the mediaeval modern writers in the province of 
Sanskrit Law (S. Bk. East; XXXIII and XXI). 

Narada examines at some length the doctrine of valid and invalid 
transactions, and the conclusion of the whole matter is, according 
to him, that validity of a transaction hinges upon the independence 
of the parties to it. This, it will be perceived, is a new doctrine 
entirely and is the key note to the position he takes up about the 
gift of a son. 

The doctrine of invalid gifts is again taken up and examined by 
him in the fourth title of law under the head 4 4 resumption of gift.” 

Sixteen kinds of invalid gifts are ©numerated, and under none of 
them can by any possibility be placed the gift in adoption of an 
only son. But there are two verses in the earlier part of the 
chapter, vv. 4 and 5, which run as follows : — 

44 An Anvahita deposit, a Yachita, a pledge, joint property, a 
* 4 deposit, a son, a wife, the whole property of one who has offspring.” 

44 And what has been promised to another man, these have been 
a declared to be inalienable by one in the worst plight even.” 

The natural interpretation of these verses would establish first 
this result, that under no circumstance whatever,— not even in dis- 
tress, whatever Manu, Yasishtka, Yajnavalkya may say to the 
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naturally and at once to the chapter on Inheritance and to that on 

ENI v. the Duties of Husband and Wife to sec how ho will explain the 
recognition law of an adopted son. The result is disappointing. 
He mentions him only once, and that is when ho is repeating tire 
list of twelve sons given by Manu. 

Thus it is easy to see why Narada excludes a son from being 
the subject of gift. The son is not an independent person, and as 
independence goes to the validity or invalidity of a contract, Narada 
boldly enunciates the proposition that the gift of a son at any 
time and under any circumstance is an invalid act ; he has no place 
for the doctrine anywhere that a son is requisite because of welfare 
in the spiritual world. With this writer the object and idea of a son 
is the continuation of lineage (see especially Chapter XII, v. 84). 

We have now gathered two distinct ideas, tho idea that a son is 
for victory over enemies and for continuing the lino of ancestors, 
and therefore tho man who has only one an gives him away in 
adoption commits and imprudent act. We have a second idea, 
that of Narada, that a sou is a person under subjection and there- 
for cannot be made the subject of gift. 


It is not till wereach Nanda fundi t a that wo como across tho doc- 
trine that the gift of an only so is an offence which threatens both 
giver and taker with the extinction of lineage. Tho text runs thus : — ■ 

VWcT apf S^a^S: | 
grassr aatvR | 

5^PT sresfel ” ^fa 11 

WR *Nrfa ‘ ’ an aa $a a a faaas 

qana HfaEfjttaiiifa, afinaaiamra u ^ ^w<5fta|fw^aai- 

siRtRishatoi a aaufatrs faar* 

awn^tzpf^afa, oa fa*s?fa n ^a?^- 
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wflpz: I 4 *T war ’ i 33 fg^ni, 4 e fi 

*r*rcrat stflrat 1 « = 5 f a»railwi 8 » sra 

mm ' S3 

^7<w^*r f “icrenfr % toi 1 fq?# iq <?r3 q 

J, ' N3 

qfasi *r 1% fq?rfcfa” 11 m £ |sqT^aT| 5 r ’ sf% 11 

^wg^fftfuw it *rtc»i, <snvft 1 tf^rra qr^:, fawi: piqi 
^WsrPTfRT ^fg- | ^TqcT mv f? 35VTI ql^I 5 ?*! qf%«n j| 
^w^rwwi^t q^raji^Rui srefafa 1 fsqtasisgqfaswq ilsra- 
gfhwiqisatcner 1 


The above text may be translated as follows : — 

Now of what kind is the person who is suitable to be adopted 
as a son. On this point Saunaka says , 44 The gift of a son is not in 
64 any ease to be made by a man having an only son. The gift of 
u a son is to be made with readiness by a man having many sons. 5 * 
The meaning of the word Eka Putra is a man who has only one son, 
by him the giving of a son is not to be made. There is the Smriti 
of Yasishtha to the effect. e< But he should not give or accept an 
“ only son . 55 Now from the use of the word 44 gift 5J there arises the 
idea that the property of another is established after the previous 
extinction of one's own property, and also that property in another 
cannot be without acceptance. Saunaka implies all this. Therefore 
the prohibition against acceptance also is established by this text. 
This 'also says Yasishtha, 4t But he should not give or take an 
“ only son . 55 For this he mentions a cause. 44 For he is for tbe 
^prolongation of ancestors . 55 Seeing that an only son is appointed 
for the purpose of prolonging ancestry, loss and destruction of 
such ancestry must be understood (to be) in the giving of him, and 
this is the case of both giver and acceptor for the reason follows 
the (case of) both. 

There is another text o! the SmrltL 44 The father has power in 
u the matter of treating of a son and a son's wives, but he has net 
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1892 “ power over the son in the matter of sale and gift.’ ’ And there is 

— the text of the Holy Saint. “ There may be giving except a wife 

Beni Pbasab <( ^ ^ ^ this refer8 to an only son. “ In any case ” means 

Habdai « j n a j. ime 0 { distress.” Thus Narada says, “ A deposit, a son, 

BlBI ' « a wife, the whole property of one who has offspring. And what 

« f s joint property these have been deolared to be inalienable by one 
“ in the worst plight even. 

This also refers to an only son according to the text of Vasishtha 
and Saunaka. 

The authorities for this proposition are according to Nanda 
Pandita-Saunaka, Vasishtha, and Narada. The texts of the two 
latter have been already considered. Nanda Pandita views them 
very differently ; the text of Vasishtha in his eyes establishes a 
prohibition against the gift of an only son. The text of Narada 
presents a difficulty, but he gets over it by an ipse dixit that Narada 
referred, when he wrote the text, to the case of an only son, and to 
no other. For this assertion of his he gives no authority of any 
kind. 

The text of Saunaka is very emphatic. It runs thus in the 
Dattaka Mimansa. 

srsfitr^ qrarej u^tw 

<5 O 

But there is one immense difficulty in considering the real 
meaning of this text. It stands a fragment whioh has been 
presented to us entirely detaohed from the context, and neither this 
library nor, as far as I know, any private person in Allahabad is in 
possession of a copy of Saunaka’s text. Probably if we had the con- 
text we might find that the text was in harmony with the writings 
of Mann and Vasishtha. Mr. Mandlik in his book the Vyavahara 
Mayukha boldly maintains that this text as well as the other is purely 
a recommendatory one. I was not prepared to follow him, for so 
far as my study of Sanskrit had carried me this form of sentence did 
represent a strong imperative. Mr. Mandlik’s knowledge of Sans- 
krit is however more wide and vast than any I oan pretend to, and 
I find by reference to Whitney that the interpretation advooated 
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by Mr. Mandlik is one which that eminent grammarian and scholar 
would be prepared to accept. In section 999 of the grammar, he 
says that the gerundive used in the same construction as is adopted 
in this text not seldom has a purely future tense. 


1892 

Bexi Prasad 

V* 

Harbax 

Bibi. 


The authorities then on which Nanda Pandita rests Ms prohi- 
bition do not when examined bear him out. He is so recent a 
commentator that his dicta can hardly pass unchallenged on the 
score of antiquity. 


It is, moreover, not beyond doubt that Nanda Pandita himself 
may not have meant to lay down anything more than that the giving 
and taking of an only son was a fault and therefore to be avoided* 
There is a vast difference between this, in itself an advance upon the 
oldt-r texts, and between laying down the act as one interdicted by 
Civil Law. 


The ground for holding that Nanda Pandita was not prepared to 
interdict the adoption of an only son are briefly as follows. — 

A more particular examination of the text of the Dattaka 
Mimansa shows that Nanda Pandita was in the habit of using when 
necessary the more positive forms of prohibition such as see 
section IV, v. 67, and elsewhere, a fact which affords some ground 
for the contention that his dicta upon ipftqrre do not amount to 
more than an enumeration of the “ points, 1 ” if I may use the 
term, which an adopting father would seek in his adoptive son, 
and do not define an absolute incapacity in the giver, taker or subject 
even if such ideas were recognised by him. The whole argument 
contained in section IV is obscure and gets still more obscure as 
it proceeds. It is in sharp contrast to the crisp, well-arranged 
and well-defined dicta of Narada, and I have already pointed out 
the unblushing way in which the Pandit perverts Narad’s argu- 
ments into a foundation for his own proposition. 

Again Nanda Pandita, in the section immediately preceding 
section IV, does deal with the case where the rale that a boy of a 
different caste should not be adopted has been transgressed. What 
is the result, the Pandit asks, of transgression, and his answer is not 
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laM that the adoption is invalid, but that such a son is to be exolud- 

—^ L ~ ed £rom participation in the estate; he is, however, entitled to food 
BehiPbasad ^ ra . meut feom the adoptiye or would-be adoptive father. This 

Hasdai ,-ttj follows sec tion II, in whiob the prohibition against such 

nVRT. A . < rxT * i> .n 1 t „ ^ 


an adoption lias been discussed* 
similar question and answer. 


Section IV is followed by no 


Section V deals with the ceremonies of adoption, and concludes 
with a precept that where the ceremonies fail, the filial relation 
fails. The absence of any like precept in section IV oan hardly be 
due to accident. 


So much for internal evidence as to whether Nanda Fandita did 
or did not mean to interdict absolutely the adoption of an only son 
That evidence is distinctly in favour of the proposition that he did 
not mean to interdict the act absolutely. 


Now as to the authority to which the Pandit’s work is entitled 
Mr. Oolebrooke was pleased to term the Daifcaka Mimansa 44 an 
“excellent treatise on adoption/’ but he does not appear to have 
pursued to any length the enquiry how far the author was a man 
entitled to weight or cognizant of local oustom, especially when ho 
made additions to or offered explanations of the texts of those whom 
we may term the Sanskrit Fathers. Mr. Sutherland writing from 
Monghyr in 1819 claims for the author that certain works of his 
other than the Dattaka Mimansa existed in much esteem. Ho 
maintains though not without apology that the .Dattaka Mimansa 
is also held in estimation, by whom it does not appear. The argu- 
ments he allows are often weak and superfluous, the style frequently 
obscure and not unrarely inaccurate. The translator adds that the 
work has been compiled under circumstances affording little facility 
for enquiry or collecting information. 

Now if I am asked to choose on a point of conflict between the 
authority of works like those contained in the first two groups of 
writers and the work of a man of modern times whoso pretension to 
authority rests mainly upon the unsupported testimony of modem 
times and that testimony wavering and uncertain, my choice is made 
without hesitation and without difficulty. 
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The one justification for Nanda Pandita and his views, if we 1892 
must accept them in the direction Mr. Banerji would advocate, is Beni Pba.sid 
that local custom has pronounced against such an adoption and £j^dai 

that so distinctly that even Manu himself would require a king to ±Jibi. 

bow to the custom when administering law to his subjects. Is 
there any evidence in favour of this view ? 

Now there is a certain amount of material, slight it may be, but 
still existing in this case, for the inference that the custom of Benares 
is not against the adoption of an only son. If it were, we should 
expect to find at the very least this result that Beni Prasad and 
Ms family are or have been put out of caste or have regained their 
caste by penance, for they are Agarwala Banyas by whom the 
idea of caste and religious observance is carefully cherished. Mr. 

Banerji does not for a moment pretend that any such effect has 
followed this adoption, and tMs in the very town where Nanda 
Pandita wrote his Dattaka Mimansa and where it is, we are told 
on authority, held in much esteem. Now in the Pan jab where 
custom on the question has been made the subject of judicial 
enquiry, the answer to the question has been that such an adoption 
is valid (1). No custom has been pointed out to or discovered by 
me which maintains such an alienation to be void. 

Thus then after a careful examination of the text writer and 
commentators I find — 

(1) That this Court in 1879 founded its ruling upon what 
would appear to be a correct and not a mistaken impression of the 
text of Hindu Law books. 

(2) That no text writer, except it may be Nanda Pandita, gives 
any countenance to the view that the adoption of an only son 
would be to extinguish the lineage of the natural father and to 
deprive the ancestors of the natural son of the means of salvation® 

(3) That such an adoption is not forbidden by the Hindu Law 
as current in these provinces. 

(1) Paujab Record No, 57 o£ 1881. Hosbnak v. Tarmai Singh. 

„ M »> 43 of 1879. Majja Singh v. Ram Siogh. 

99 9> 18 of 1870. Adjudhia Parskad v. D e w an (Mu samma f.) 
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18S2 (4) I also find that, save in Nanda Pandita, so far as these 

— ^ provinces are concerned, there is no real foundation for holding 
*” l that the subject of adoption is inseparable from the Hindu reli- 
ef 1 gion. Yajnavalkya and his commentator distinctly incline to an 
opposite view. 


Lastly, I find no authority save a distorted gloss upon Narada 
for the idea that the father of an only son has no suolr _ absolute 
dominion over that son as to make him a subject of gift. Phe 

text of Narada does not apply to only sons, but to all sons alike » 

and is in direct opposition to texts many and various to be found 
in all the Dharmshastras oited to us. 


It will be easily seen from the above that I am satisfied that 
Mr. Oolebrook’s translation is, as the learned Chief Justioe has 
pointed out, in error, and the error is probably the cause why both 
Mr. Justice Dwarka Nath Mitter and Mr. Justice Markby were 
led into the opinions they formed. Mr. Justioe Dwarka Nath 
Mitter, if he did follow Colebrooke’s translation, appears to have 
done so without full regard to that translation as a whole. Sir 
Charles Sargent adopts Mr. Justice D. Mitter’s view. Sir Charles 
Turner was no Sanskrit scholar ; the Dattaka Mimansa and its 
translation evidently were at the root of his dissenting opinion in 
Hanuman Dass versus Chiroi. 

I have up to the present made little mention of the dootrino 
that because a son delivers his father from the region called Put, 
herefore we must infer that that adoption is inseparably bound 
up with the Hindu religion and the adoption of an only son must 
be null and void. 

My silence is due to the fact that, as I have shown, the text 
writers do not put this argument forward when they are dealing 
■with adoption as a question of civil law. To them the distinction 
between religious law and civil law was not, I venture to think, 
so obscure or immaterial as some would endeavour to maintain. 

Nanda Pandita, admitted to be an “ obscure and not unrarely 
“ inaccurate writer,” does mingle the two ideas and gets oonfused in 
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consequence. But Manu keeps them distinct and apart except in 
his ninth chapter, and the verse there to be found is generally 
believed by modern critics to be a verse ‘really suspicious or clearly 
interpolated/ The verse I allude to is verse 138, and its authenti- 
city has been suspected for more than a quarter of a century. 
That verse does say that because a son delivers his father from 
the hell called Put, he was therefore called Putra. But the theory 
of adoption as essential to the well-being of a family was earlier 
than the idea of Put , or of a son as necessary for the libations to the 
Manes. It had become a recognized means of continuing by a 
fiction the line of ancestors, and the element of religion was import* 
ed into it by the Brahmins when they gained ascendancy. The 
foundation of adoption on the theory of salvation is, I am con- 
fident, an error. The view, which my study of Sanscrit literature — 
leads m© to think is the right view, as to the origin and growth of 
the law of adoption, has been well put by Mr. Sarvadhikari, an 
eminent Sanskrit scholar, in his Tagore Law Lectures. That writer 
when dealing with the subject says : — 

u It is instructive to observe the feelings with which a son was 
regarded both in ancient and in mediaeval India. In the hymns of 
the Bigveda a son was the delight of his father, and his birth was 
earnestly desired to continue the line of his progenitors/’ 

u The religious element had not yet entered into the conception 
of a son. The family would be destroyed and the mundane exist- 
ence of a long continued line of ancestors would be obliterated, if no 
son were born in the family. Religion, in the Yedic age, concerned 
itself with higher things, and not with the birth and death of a 
male representative of the family. The theory of a region cf 
eternal torments which a sonless man would inhabit was not yet 
invented. But there is ample evidence to show that the primitive 
sages of India most solemnly enjoined upon all their faithful fol- 
lowers, the duty of begetting a son, and thus maintaining the power 
and the honor of the family in which they were born/’ 

u Xn the later stages of the social progress, the birth ox a son 
was felt as an absolute necessity, not only in this world, but also 
in the life to come. Religion had sanctified the natural craving^ 
and the unfortunate man who was not blessed with a son in this 
world was doomed to a dark and fathomless abyss of eternal 
horrors/ 5 ; 
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1892 Put is not a region known to the Vedas. In the Aiiareya Brail- 
Beni Pbasad mana one Haris Chandra, who had no son, asks one Narada, “ What 
do people gain by a son whom they all wish for, as well those 
^Bibu 1 who reason? as those who do not reason?” Here, if ever, was an 
opportunity to drag in the idea of salvation from Put, but the 
idea and the word is not even mentioned. Even the doctrine of 
payment of the three debts finds no plaoe in Narada’s answer. 

As Brahminieal views prevailed the idea of Put and adoption 
as bound up with adoption found places in the texts of the older 
writers, hut that place was side by side with rites and ceremonies, 
not with law. 

I do not and would not for a moment wish to be understood as 
holding that the doctrine that a son is a powerful instrument for 
securing future beatitude to his parents is not a doctrine current 
in these Provinces, or that an orthodox Hindu would accept my 
* criticism on Manu, Chapter IS, v. 138. But even he will, I think, 
on reflection admit that the doctrine is a matter of religion not of 
the civil law, and it is not, as often supposed, a doctrine which 
maintains that the possession of a son is the only means of attain- 
ing salvation. The 12th chapter of Manu and other passages show 
that this is quite a mistaken view. See also Vasishtha, Chapter 
IX, si. 12; and XXIX, si. 3. 

Nor must it be forgotten that Heaven and Hell are essentially 
foreign ideas, if they are understood to mean fixed states of happi- 
ness or torment. Supreme beatitude or Moksha is not made any- 
where dependent solely upon the possession of a son. It seems to 
me therefore quite unnecessary to pursue this idea further. 

Eorthe reasons given above my answer would be that the adop- 
tion of an only son having taken place in fact, such adoption is 
not null and void under the Hindu law, and under these circum- 
stances the remaining two questions call for no answer. 

Note. Except in the quotation atp. 98 from the judgment 
of the Privy Council in Srimaii Uma Dcyi v. Qohooianand 
Dm Makapatra , the maxim “ Quod fieri non debet factum 
valet throughout the judgment of Edge, C.J., is errone- 
ously printed as Quod fieri non deb nit factum valet.” The 
substitution of “ debuit ” for “ debet ” was made by mistake 
ana without his Lordship’s authority. 
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APPELLATE CIVIL, 


Before Mr . Justice Straight and Mr. Justice Knox* 

MUHAMMAD ZAHUR (Plaintiff) v. CHEDA LAL (Defendant)* 
Civil procedure Code , s. 37o-~Act X of 1873 ( Indian Oaths Act), s, 11 — 
Adjustment of suit. 

The question in a suit was whether the purchase-money for a house, 
which had been paid by the defendant, had been paid out of his own funds 
or out of monies belonging to the plaintiff. A witness for the defence 
having made statements apparently favourable to the plaintiff’s case, the 
pleaders for both parties signed and presented to the Court a petition that 
if upon a particular bond in the witness’s possession it should be stated 
that the money wa3 received through the defendant, the Court should 
decree the suit, otherwise the suit should be dismissed. 

Meld that this arrangement was not an adjustment or compromise of the 
suit within the meaning of s. 375 of the Civil Procedure Cede, so as to 
determine the jurisdiction of the Court and necessitate its passing a decree 
according to the arrangement. 

The Oaths Act (X of 1S73) does not constrain a Court to pass a decision 
in favour of a particular party. If a party to a suit says he will be bound 
by the oath of a particular person, s. 11 of the Act only means that pro 
ianto he will be bound, i.e., so far as the matter of that evidence is 
concerned, and that evidence will be conclusive as to its truth as against 
him throughout the whole of the litigation. But it in no way compels the 
Court trying the case to accept it as conclusive. 

Vasudeva Shanbog v, Naraina Pai (1) approved. 

The facts of this case sufficiently appear from the judgment of 
Straight, J. 

Mr. Amruddin for the appellant. 

Mr. Conlcm and Babu liajendra Nath Mukerji for the respond- 
ent. 

Straight, J.- — This second appeal relates to a suit brought by 
Oheda Lai, the plaintiff-respondent, against Muhammad Zahar, the 
defendant-appellant, to obtain possession of two-thirds of a house 
of which the plaintiff is admittedly the proprietor to the extent of 
one-third. The ease for the plaintiff as stated in the plaint shortly 
was that Hulas Rai was the owner of the house, that he, the 

* Second Appeal No. 14*24 of 18SS from a decree of Mau’vi Zain-ul-abdin, Subordi- 
nate Judge of Moradabad, dated the 6th August 1888, confirming a decree of Maul n 
Muhammad Abbas AH, Munsif of Nagina, dated the loth May 1SSS. 

(1) L L. ft., 2 Mad., 356. 
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1891 plaintiff, had acquired one-third of it, and that in consequence of 
JlrsiiniiD Spates between himself and Hulas Eai that person had refused to 
Zahcb sell to him the other two-thirds. Consequently, said the plaintiff, 
Chiba Lai. *" ^ bad to get a third person to act in the matter as purchaser, 
and that third person was Muhammad Zahur, the defendant, who 
is now in possession, but to whom I handed the purchase-price of 
the house, namely, Es. 590, and who refuses to give me possession, 
alleging that he and not I was the purchaser of that two-thirds of 
the house,” 


The defendant denied the plaintiffs story and asserted that he 
was the purchaser of the house j that he found the money from 
his own proper funds, and that he paid it to Hulas Eai. It was 
upon that condition of facts as stated on both sides that the cause 
went to trial before the Munsif, and he stated certain issues for 
determination, into which I need not more particularly enter 
bicause the main issue to be determined was, “ did the defendant 
purchase the two-thirds of the house for and on account of the 
plaintiff and with his money, and was the amount paid by the 
defendant for the plaintiff Es. 590.” 

The cause went to trial and a number of witnesses were called 
for the plaintiff, and witnesses were also called for the defendant 
In the course of the trial, namely, upon the 12th April, a witness of 
the name of Mania Bakhsh was being examined on behalf of the 
defendant, and it was a matter to which be was deposing that the 
p»d by the def.udaot to Hulas Eai w.s th, moMy of lh “ 
defendant. He was apparently asked questions to show whotta 
the plaintiff and defendant were not upon terms of intimacy such as 
might naturally lead the plaintiff to entrust the defendant with the 
task that he said he had entrusted him with. It was to be borne 
m mind that, according to the Munsif ’s judgment, a body of tesfi 
many had been given to show that such was the existing state of 
things. Upon the 11th April 1888, the pleaders for th , *2 

<MauI a Bakhsh having then been 5^“ 

put in a petition which professed to be filed on behalf of the r>l ^ "f ' 
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defendant, and In that document there was a passage to the fol- 
lowing effect, “ that in the bond written bj Salig Ram which Is 
in the possession of Maula Bakhsh, if there be not the following 
words, namely, that the money was received through Muhammad 
Zahur, let the Court decide the case against the plaintiff in this 
suit, if the words are written, let the Court pass judgment for 
the plaintiff To this decision the parties have no objection/ 5 

Then there was an order made upon that document : — <fi the 
pleaders for the parties have put it before me and verified ; it Is 
ordered that Mania Bakhsh, the witness for the defendant now in 
Court, put forward the bond written by Salig Ram, the money 
of which Maula Bakhsh has paid and got the bond back/ 5 

Now it is Important to my view of this case to see what the 
precise state of things was at that moment. Evidence had been 
given to show that the relations of the plaintiff and the defendant 
were of an intimate and very friendly character. Maula Bakhsh 
had been examined, and had made some admissions apparently 
favourable to the plaintiff’s ease and these pleaders, probably 
more In advertence to the credit to be attached to Maula Bakhsh 
than for any other purpose, entered into this arrangement, which 
was what ? That if Maula Bakhsh produced, or did not produce, 
a particular bond for Rs. 435 which had bee a redeemed by Maula 
Bakhsh as the purchaser of the house, then the plaintiff would be 
discredited to that extent or the witness Maula Bakhsh would be 
discredited. 

I, however, much regret that through mistake upon my part 
when this appeal was originally argued I did not precisely appre- 
ciate the nature • of this particular document. I was under the 
impression, and my brother Knox says he wa3 also under the 
Impression, that it was a document which was mixed up with the 
payment of the alleged Rs. 590 by the plaintiff to the fdefendant 
Muhammad Zahur. It is in consequence of that confusion that 
the delay has taken place by reason of this remand order having 
been made. However, in my opinion it is fully competent for 
my brother Knox and myself, we having made no decree in this 
ease as yet, to correct the m/stake we fell into and to see 
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im that due justice is done to the parties irrespective of that remand 

MuH&siMAD order. 

'* ZtEVB Mr. Amiruddin, who supported the appeal, and who, both on 
r 1" Lili the former occasion and the present occasion, has put forward 
every fair argument that could be used in support of his views, 
has contended that the moment the agreement of the 11th April 
1838 was filed in Court and the moment Maula Bakhsh had been 
examined and produced the bond and the name of the defendant 
was found upon it, the jurisdiction of the Court to try the case 
ceased, and it had no alternative but then and there, upon that 
material alone, to proceed to decree in favour of the appellant. 

I cannot agree with that view. I think it proceeds upon a mis- . 
apprehension of the mode in which our Courts have to deal with 
a ease under ss. 373 and 375 of the Code of Civil Procedure and 
a misapprehension of what is the true scope and operation of the 
Oaths Act of 1873. In my opinion, . there being a suit pending 
in the Court of the Munsif, that suit could only be disposed of by 
a decree of some sort, either a decree passed upon the evidence 
and in reference to all the materials upon the record, or a decree 
passed upon an agreement for adjustment between the parties fall-i 
ing within the terms of s. 375, Code of Civil Procedure. Now I 
entirely agree with every word that is said by Mr. Justice Muttu- 
sami Ayyar in Vasudeva Shenbog v. Naraina Pat (1). The learned 
counsel for the appellant with his naturally acute mind omitted to 
notice that upon that particular agreement, as it stood, the Court 
could pass no decree, but something else had to be done, namely, 
the witness had to be examined, and Mr. Justice Muttusami 
Ayyar has clearly pointed out in that case that that makes a very 
considerable difierenee and removes agreements of, such a character 
from being recorded as an adjustment within the meaning of 
s. 375. 

But lest the learned counsel should suppose that I have not 
folly considered this matter, I will deal with it in the aspect of the 
Oaths Act, and, if he were to place his argument upon that statute, 

I would rule that the Oaths Act does not constrain a Court to pass 
a decision in favour of a particular party. If a party to a suit says 
(1) I, L B,, 2 Mad., 35(j ' 
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be will be bound by the oath of a particular person as read by the 1891 
light of s. 11 of that statute it means no more than this, that pro Muhammad 
tanU he will be bound, that is to say, in so far as the matter of Zahub 
that evidence is concerned, and that evidence will be conclusive as Cheda Lad. 
to its truth, and the truth of that evidence will be conclusive as 
against him throughout the whole of that litigation. But it in no 
way compels the Court trying the case to accept that evidence 
as conclusive. It may act solely upon that evidence, and in many 
cases it would act wisely to do so. But on the other hand, it may 
be unwise in some eases to do so, for instance, where the evidence, 
as in the present case, is so vague as not to convey any satisfactory 
idea to the mind of the Court. 

I do not think that the document of the 11th April 1883 was 
an adjustment of the suit between the parties within the meaning 
of s. 375 which compelled the passing of the decree in its terms, 
and consequently I do not think that the evidence of Mania Bakhsh 
was conclusive of the suit. That being so, I think there is nothing 
whatever to be said for this second appeal. The learned Subordi- 
nate Judge upheld the conclusions of the Munsif that the defend- 
ant bought the house for the plaintiff and that the plaintiff found 
the money with which the two-thirds of the house was purchased, 
and that therefore the two-thirds was the property of the plaintiff 
and the defendant had no right to resist his prayer for ejectment 
from those premises. I dismiss the appeal with costs, 

Knox, J. — I concur. 

Appeal dismissed* 

Before Sir John Edge, Et. f Chief Justice, and Mr . Justice Straight . 

EADIR BAKHSH and another (Applicants) v . BHAWANI PEAS AD January 5. 

(Opposite pasty).* ~ ~ 

Insolvency— Procedure in case of dishonest applicant — Powers of the 
Court — Civil Procedure Code, ss . 350, 359 — Construction of statutes — 

Reference to Statement of Objects and Reasons and to Report of Select 
Committee . 

A Court is competent to take action under s. 359 of the Civil Procedure 
Code at the instance of a creditor, after the hearing under s. 360 has 
determined. 


* Appeal Ho. 13 of 1S91 under s. 10, Letters Patent. 



145 


THE INDIAN LAW BEPOETS. 


[VOL. XIV. 


IS 92 


Had IB 
Baeesh 
i \ 

BhaWAXI 

Psasab. 


(Per Straight, J . — It is desirable that an application under s. 859 
saoald be made immediately or as soon as possible after the hearing 
under s. 350, but a delay of 'some months will not make the application 

unenterfcainable.) 

When once any of the frauds referred to in clauses (a), (b) or (c) of 
s, 853 have been proved at a hearing under s. 350, the Court must under 
s. Sod either itself pass sentence on the applicant who has committed such 
frauds, or must send him to a magistrate to be dealt with according to law. 
The Court has no option to decline to adopt either of these courses. 

In acting under s. 359, the Court does not re-try the questions of fact 
decided by it at the hearing under s. 350, but has to proceed upon the find- 
ings come to at that hearing. An applicant for a declaration of insolvency 
who does not avail himsolf of his right of appeal from the order rejecting 
his application, is concluded by the findings of fact at the hearing under 
s . 359, and cannot afterwards question them,, 

In construing a statute the Court cannot refer to the Statement of 
Objects and Reasons attached to a Bill, or to the Report of a Select Com- 
mittee, or to the debates of the Legislature, but can only look to the 
statute it-elf. Queen-Empress v. KaHich Chunder Das (l) and Enmesh 
C hander Sannyal v. Hiru Mondial (2) dissented from on this point. 

This ms an appeal under s. 10 of the Letters Patent from 
the following judgment of Knox, J., in whioh the facts of this 
case are sufficiently stated for the purposes of this report : — 

EjsoXj J. — Karim Bakhsh and Kadir Bakhsh, the respondents 
in the application before me, applied to the Judge of the Court of 
Small Causes, Allahabad, exercising powers as a Subordinate 
Judge, to he declared insolvent. The learned Judge rejected their 
application with costs, and found on the 12th March 1890 — 

(1) “that the applicants had concealed property of large 

value * * * 99 

(2) “ that it had been fully proved that they owned other 

property of much greater value than they had entered 
in their application to be declared insolvent f 9 

(3) “ that shortly before filing their application, the appli- 

cants had either concealed or sold off the bulk of the 
stock they had in one of their shops, and that they 
had done so with a view to prevent its being availed 
of by their creditors, 55 

(4) “that the applicants were guilty of fraudulent conceal- 

ment and transfer in respect of some of their property. 55 
m I. L. B., 14 Calc., 721. (2) I, L fc R„ .17 Calc., 862. 
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I have the greatest respect for the findings of the learned Judge, 
but I am clearly of opinion that s. 359 was framed expressly to 
meet the case of a person to whom the findings of 12th March 
1890 apply. The respondents have in distinct terms been found 
guilty of concealment of wilfully making false statements respect- 
ing the property belonging to them, and of having fraudulently 
concealed, transferred or removed their prop erty. After such find- 
ings duly placed on record, should any of the creditors, as in the 
present instance, press for an order under s. 359, the Court which 
recorded those findings has no option but to pass a suitable order 
under s. 359. 

With the findings of fact I would not in any ease as a Court of 
revision interfere, and ail I have heard in the course of the pro- 
longed arguments addressed to me by the learned counsel for the 
respondents has only convinced me that those findings were most 
sound and proper findings, 

I accordingly set aside the order of the 19th September 1890, 
and direct that the case be returned to the Judge to pass proper 
orders under s. 359 of the Code of Civil Procedure* The 
application is granted with costs. 


One of the creditors, Bhawani Prasad, applied to the learned 
Judge and prayed him to exercise the power conferred upon him 
by s, 359 of the Code of Civil Procedure. 

The Court refused to exercise the jurisdiction vested in it by 
the Code. In passing the order of refusal no reasons for declin- 
ing to exercise this jurisdiction are given, none of the findings at 
which the learned Judge arrived on the 12th March 1890 are 
questioned. He contents himself with recording “ I am, however, 
of opinion that the present case is not one in which the applicants 
for insolvency should be dealt with under s. 359. That section 
certainly was enacted for the pun’shment of such applicants as 
were found to be guilty of gross acf.s of fraud or concealment. I 
do not think this cau be said of the present applicants. I am 
therefore of opinion that this is not a case which the Court should 
exercise the powers vested in it by s. 359.” 
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From this judgment the applicants appealed under s. 10 of the 
Letters Patent. 

Mr . Amiruddin, for the appellants* 

The Hon* Q . T. Spanhie and Muushi Bam Prasad, tor the 
respondent. 

Fdge, 0. J.-On the 5th August 1889 the two appellants before 
us in this Letters Patent appeal applied to a Small Cause Court 
Judge having powers to deal as a Subordinate Judge with the 
matter, to be declared insolvents. On the 12th March 1890 the 
Judge rejected that application, having found that the appellants 
had been guilty of fraudulently concealing and transferring pro- 
perty belonging to them. According to him such frauds were 
proved at the hearing which took place under s. 350 of the Code of 
Civil Procedure. In July 1890 the respondent here, who was one 
of theire creditors, moved the same J udge to proceed and deal with 
these appellants under s. 359 of the Code of Civil Procedure. The 
Judge issued a rule calling on these appellants to show cause, anj 
on the!9th September‘1890 he disoharged that rule on the ground, 
apparently, that he did not consider the frauds which these appel- 
lants had committed to have been of a very gross character. On 
application for revision by the oreditor to this Court that [appli- 
cation came before our brother Knox, and he, being of opinion 
that, it having been proved according to the judgment of the Judge 
at the hearing under s. 350 that the frauds had been committed by 
these appellants, the Judge was bound to proceed under s. 359 of 
the Code, set aside the Judge’s order of the 19th September 1890, 
and directed Mm to pass proper orders under s. 359 of the Code of 
Civil Procedure. From that order of our brother Knox this Letters 
Patent appeal has been brought. It has been contended that the 
Judge had no power to proceed under s. 359 after he had made his 
order rejecting the application of these appellants to be declared 
insolvents. It has also been contended that it was discretionary 
with the J udge to proceed or not under s. 359 of the Code. It was 
further contended on behalf of these appellants that we were 
bound to look at the report of the reasons and objects of the Select 
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Committee of December 1886. It was also contended on behalf of 
the appellants that it was cpen to them now to question the correct- 
ness of the finding that the frauds referred to had been proved. As 
to the first contention, there is nothing in 3 . 859, or in any other 
part of the Gode to which our attention has been drawn, which indi- 
cates that the Court cannot take action under s. 859 at the instance 
of a creditor after the hearing under s. 350 has determined As to 
the second contention, as I read s. 359, when once any of the frauds 
referred to in clauses («), ( b ) or (c) of s. 359 have been proved at 
a hearing under s. 350, the Court must adopt one of two courses 
prescribed by s. 359, that is, it must proceed to deal with the 
applicant who has committed those frauds by passing sentence 
on him itself, or it may send him before a Magistrate to be dealt 
with according to law. In my opinion, under such circumstances 
the Court has not got the option of declining to adopt either 
of these courses. As to the third contention, we have been 
referred to the ease of the Queen- Empress v. Eartick Chunder Das 

(1) and the case of Romesh Chunder Bannyal v* Him Mondal 

(2) . I have the greatest respect for the Judges who were parties 
to those decisions, but I must act on my own judgment in this 
matter. It appears to me that when a Court has to put a con- 
struction on a statute, whether of the Imperial Parliament or of 
the Legislative Council of India, it is the statute alone to which 
the Court is entitled to look. The principles upon which statutes 
have to be construed are the same whether in Courts of law or in 
Courts of equity, notwithstanding some mistaken views on that 
subject abroad. On that subject it is hardly necessary to say for 
the understanding of lawyers that that point has been concluded 
by the House of Lords. No doubt debates in the House of Com- 
mons or the House of Lords or reports of Special Committees, 
whether . of one or other of these Legislative Assemblies or of the 
Legislative Council of India, are instructive historically if one has 
to consider, not what the statute says, but what may have been 
the motives of one or other party in promoting the legislation. If 
one were to refer to such debates and reports in order to ascertain 

(1) I. L. E., 14 Cate , 721. (2) I. L. E r , 17 Calc., 852. 

21 


1892 


Xadxr 

Bakhsh 

V. 

Bhawani 

Peasad. 


m 

1892 


'Kadis 
1 ashse 
v 

Bhawa^i 

i'SABAD- 


THE INDIAN LAW DEPORTS. [VOL. XIV. 

the true construction in law of a statute finally passed by tb© Legis- 
lature, it would be necessary ^ any alteration took 

place between the time of the debate or the report and the final 
passing of the Bill into statute-law, and one would be construing the 
language of the report or the debate and not that of the statute. 
It is within one's own experience that parties to legislation some- 
times fail so to express themselves in the statute as to carry out the 
intention they had in passing the statute, and that subsequent legis- 
lation is necessary in order by an amendment of the original statute 
to express in statute language the meaning of the Legislature. 
Another objection may be made that of two parties, members of the 
Legislature, who may approve of a Bill as drafted, neither of them 
may attach the same meaning to the wording of the Bill. In such a 
case what possible light could a reference to their opinions, when 
the Bill was passing into an Act, throw upon the true construction 
of the Bill as passed into statute daw ? In my humble judgment, 
if Judges were to allow their minds to be influenced iu the con- 
struing of a statute by debates iu Parliament or reports of Select 
Committees or other bodies on the Bill, statute-law would be reduced 
to confusion, and instead of there being one principle of construc- 
tion of statutes well understood by lawyers, the construction of 
statutes would be reduced to no principle at all. For these reasons 
I, for one, decline to look at the objects and reasons referred to by 
Mr. Amiruddln , and I do so because I wish to avoid affording what 
in my opinion would be a bad precedent in this Court. As to the 
last contention on behalf of the appellants, that it was open to 
Lem now to question the correctness of the findings of fact of the 
Judge at the hearing under s. 350 of the Code, I am of opinion 
that they are concluded by those findings. They had a right of 
appeal against the order rejecting their application to be declared 
insolvents, but they did not avail themselves of it, and the time 
has long gone by when they could question those findings. Where 
a Judge proceeds under s 9 359 of the Code, he does not proceed to 
re-try the questions of fact already decided by him at the hearing 
under s» 550, but he has to proceed upon the findings which were 
come to by him at that hearing, For the reasons which I have 
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stated, I agree with my brother Knox that the J udge was bound 
to take action under s. 359 in one or other of the manners specified 
in that section, and I would dismiss this appeal with costs. 


Straight, J. — As the points raised in this appeal are some- 
what novel, and as incidentally a contention has been put forward 
by the learned pleader for the appellants to adopt which would, 
in my opinion, be to sanction a most mischievous precedent, I 
think it right to add a few words to what has fallen from the 
learned Chief justice. It seems to me that the argument for the 
appellants really resolves itself into two heads, first, that the Sub- 
ordinate judge had no jurisdiction to take up this matter, he having 
on the 12th March 18y0 declined to allow the petition of insol- 
vency, and secondly, that under s. 3*59 the Subordinate Judge had 
a discretion and was entitled to refuse on certain findings already 
recorded by him to punish the appellants. It will be convenient 
'shortly to trace the proceedings under Chapter XX of the Code of 
Civil Procedure. That chapter provides that any judgment-debtor 
arrested in execution of a decree, or against whom an order of 
arrest has been made, may apply in writing to be declared an insol- 
vent, and in that application he is bound, amongst other matters, 
to state the amount, kind and particulars of his property and the 
Value of such property not consisting of money, his willingness to 
put it at the disposal of the Court, the amount and particulars of 
all pecuniary claims against him, and the names and residences of 
his creditors, so far as they are known or can be ascertained by 
him. Other matters I need not refer to. That application has to 
be signed and Verified in the same manner as a plaint, and therefore 
he is bound in that application to speak the truth. Now what is 
the procedure which the Court then has to adopt? Having read 
the application it is to fix a date for hearing, and it is to issue notice 
to the creditors of the applicant informing them of the application 
and of the date of hearing. Now comes the important section, viz., 
s. 350, which provides for what is to take place at the hearing, 
and among other matters the Court is directed to examine the 
Judgment-debtor and to hear all persons properly entitled to be 
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heard in that proceeding ; therefore not only in his application but in 
'his examination is the applicant afforded every opportunity of 
making a full statement as to the matters referred to in the applica- 
tion. 3. 351 is a section the peculiar framing of which has often 
given considerable difficulty to me and I believe to other Judges. 
This much, however, is certain, that no such application shall be 
granted, on the contrary, it shall be refused, if the Court is not 
satisfied as to the various matters contained in that seotion. Now 
it was under s. 350 that the learned Subordinate Judge, acting 
on the petition of these appellants, held various proceedings 
which culminated in his order of the 12th March 1890, and I am 
bound to presume that every act done was rightly done, and that 
wffien he rejected the application he did so on materials which satis- 
fied him that the applicants had committed some or all of the acts 
mentioned in the section. Be that as it may, the appellants did not 
avail themselves of the right of appeal which they had under the 
law, and I entirely concur with the learned Chief Justice that 
behind those findings the Subordinate Judge at a later period was 
not entitled to go. Now Mr. Amiruddin’s first point of jurisdic- 
tion is that contemporaneously with the Judge’s order of refusal of 
the 12th March 1890, an application should have been made under 
s. 259 and should have been dealt with by that order, and that 
when once the Subordinate Judge had made that order his power 
under the chapter came to an end and he was not entitled to listen 
to any of the creditors. There is nothing in the statute to warrant 
that contention. I agree with the learned counsel that it is better 
that an application to a Court refusing an application of insolvency 
to proceed under s. 359 should be made immediately, or as soon as 
possible, but that is a long way from holding that when the respond- 
ents applied in July 1890 to the Subordinate Judge to enforce 
the provisions of s. 359 he was without jurisdiction to entertain that 
application. Then come3 the point of discretion. Now it may 
well be that in some cases the word “ shall ” is used (as for example 
in the case of the woi'ds u shall be lawful”) merely to confer on a 
Court a power which did not exist before, leaving it to that Court 
to exercise a discretion. So it may happen that in a statute the 
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word “ may 55 may be used in such a way as to create a duty that 
must be performed, but in this s. 359 there can be, in my opinion, 
no doubt that the word “ shall ” as used there, and strongly con- 
tradistinguished from the word 6C may ” used after, is used in an 
imperative and mandatory sense. Why I think so is that the section 
commences with the words : — “ Whenever at the hearing under s. 
350 it is proved.” Now it seems to me that when the requirements 
of s. 350 have been satisfied and the examination of the applicant 
and the other requirements of that section have been concluded and 
there is sufficient proof on the record to warrant the Court refusing 
the application under s. 351, no option is left to the Court, if a ere" 
ditor or the creditors apply to it to exercise its jurisdiction, but it 
must do one of two things, either it must act on the materials on 
that record taken before itself and then and there punish the 
applicant who has sought to mislead the Court by a dishonest 
application or by dishonest proceedings in regard to it, or must send 
the applicant before a Magistrate to be dealt with in the ordinary 
course of law. If, as Mr, Amirucldin suggests, s. 359 intended 
that the Court should hold a fresh and full inquiry into all the 
circumstances again, it is a most singular fact to my mind that 
assuming its conclusions to be adverse to the applicant, he, under 
s. 588 of the Code of Civil Procedure, has no right of appeal. I 
infer from that that what was intended by the Legislature to be 
appealable was the result of the proceedings under s. 350 in regard 
to proof that the applicant had done certain specific acts. I have 
only one more word to add, and I am glad that the learned Chief 
Justice has spoken with no uncertain voice on the subject, namely* 
that I entirely and completely dissent from the view that Judges 
in administering the statute-law are entitled to refer for guidance 
either to speeches in Parliament or in the Legislative Council of 
this country or to reports made by Select Committees of that 
Council in reference to proposed legislation. Our business is to 
administer the law as we find it on the statute book, and not to 
endeavour to ascertain what this or that gentleman, no matter how 
eminent he may be, intended to be the statute-law. We must 
take his intention from the words found in the section, and to 
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accept any other principle or role of construction would be to 
“ introduce an amount of confusion and uncertainty into the adminis* 
tration of justice that would be most undesirable. I believe it to 
be an axiom that the body of a Bill is not to be construed by its 
preamble, or, to put it more guardedly, if the preamble provides 
for a wider mischief than the Bill in its sections enacts, you are not 
to give those sections a wider scope than their language properly 
interpreted justifies. I think my brother Knox was right in hold- 
ing that the Subordinate Judge, having held on the 12th March 
1890 that certain facts were proved in regard to the appellants, 
had no discretion when moved by the respondent but to proceed 
to inflict such punishment as he considered adequate to the mis- 
conduct of the applicants in regard to the application they had 
made to the Court, provided that he did not exceed the term of 
punishment allowed by the section. I dismiss the appeal wit* 1 
costs. 

A ppea l dim med . 


FULL BENCH. 


Before Sir John Edge , A?., Chief Justice , Mr* Justice Straight , Mr. Justice 
Mahmood, and Mr. Justice Knox . 

BINDES11BI NATE (Plaintiff) v. GANGA 8AEAN SAHtT and 
anothee (Defendants). 

Civil Procedure Code t s. 559 — Addition of a respondent by the Courts 

Limitation . 

Mdd by the Full Bench that it is competent to a Court acting under s. 
559 of the Code of Civil Procedure to add a person as respondent in an 
appeal though, the time within which an appeal might have been preferred 
as against such person has expired. 

This was a reference made to the Full Bench by Edge, 0. J., 
and Mahmood, J. The facts of the case, so far as they are neces- 
sary for the purposes of this report, appear from the judgment 
ef Edge, G. J. 

Pandit Sundar Lai , for the appellants. 

Baba Jogendra Nath Chaudhri, for the respondents. 
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Edge, C. J. — The question referred to the Full Beech is whe- 1S92 
ther a person brought in as a respondent to an appeal on an order jbindeshri 
made under s. 559 of the Code of Civil Procedure is entitled to ^ AIE 

<Q, 

have the appeal as against him treated under the Indian -Li mita- Ganga* 
tion Act, 1877, as if it were presented on the day on which the Saban8aeu. 
order of the appellate Court making him a respondent was passed. 

The question is quite apart from any question of limitation which 
might arise in the case of a person made a party to the suit by 
an order passed under s. 32 of the Code of Civil Procedure, and 
in the answer which I now propose to give to this reference I wish 
it to be distinctly understood that I am confining myself to the 
simple question before me and expressing no opinion as to the 
imitation to be applied in the case of an order made under any 
other section of the Code. In this particular case the Bench which 
was hearing the appeal was satisfied that one of the plaintiffs, viz., 
one Mod Gir, who was not made a party to the appeal, was a 
person interested in the result of that appeal, and being of that 
opinion that Bench directed notice to go, and ultimately Moti Gir 
was added as a respondent to the appeal. At the time when he 
was added as a respondent to the appeal the period of limitation 
within which an appeal could have been presented as against him 
had elapsed. On the further hearing of the appeal it was objected 
that, so far as Moti Gir was concerned, the appeal was time- 
barred. Now it appears to me that the power of the Court to act 
under s. 559 is only limited in two respects, first, the person whom 
the Court may add under that section must have been a party 
to the suit, and secondly, he must be a person interestedin the result 
of the appeal. When I turn to the Indian Limitation Act of 
1877, I find no period of limitation specified for the action of the 
Court in that matter. Whether s 22 of the Indian Limitation 
Act read with s. 4 of that Act would apply to the case of a person 
brought in under s. 32 of the Code of Civil Procedure after the 
period of limitation, I need not consider. There may be a differ- 
ence, so far as limitation is concerned, between the action of a 
Court under s. 559 and under s. 32. There is a wide difference 
between the wording of those two sections, particularly as to the 
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1892 grounds upon 'which a person may ba brought in as a party. S. 544 
— — shows that in a case falling within that section a Court can in 
NmiT " appeal afford relief to a person such as is referred to there, although 
i G , iK’r j. that person was n0 ^ an a PP e ^ an ^ a PP© a f» and although at the 
6 aras 6 a hu. time when such relief was granted such person could not have pre- 
ferred an appeal by reason of limitation. For the above reasons, 
and confining my judgment strictly to s. 559, I answer this refer- 
ence by saying that there is no bar of limitation in regard to the 
hearing of the appeal as against Moti Gir. 

Straight, J. — I am entirely of the same opinion. 

Maemood, J.— I also am of the same opinion and all the more 
willingly, because all that has fallen from the learned Chief 
Justice I understand to be in full accordance with my judgment 
in the case of Sohna v. Ehalak Singh (I) where I discuss d the scope 
of the powers exercisable under s. 559 of the Code of Civil Pro- 
cedure as to respondents, and endeavoured to show how the exer- 
cise of those powers, so far as limitation is concerned, is distin- 
guishable from the somewhat analogous powers exercisable by 
Courts of first instance under s. 32 of the Civil Procedure Code, 
with reference to defendants. 

Knox, J. — I agree with the learned Chief Justice and my bro- 
ther Judges in the answer which they have given to this reference. 


1S92 
January 
. 21 . 


Before Sir John Edge t Kt., Chief Justice^ Mr. Justice Straight s Mr. Justice 
Mahmood, and Mr. Justice Knox. 


EAHKAL1 (Plaintiff) «. KEDAR HATH and another (Defendants). 


Limitation Suit by daughter entitled to possession of immoveable property 
on death of Hindu toidow- {Act XV of 1877), Limitation Act, soli, ii, art. 141. 

The daughter of a separated Hindu, who was entitled to succeed to her 
father’s immoveable property upon his widow’s death, instituted, after the 
widow’s death, a suit for possession of such property against certain persons 

who, upon the Hindu’s death, had obtained possession and held it adversely 

to tlie idow. 


Meld by the Full Bench that art. 1.1 of sch. ii of the Limitation Act 
. , 187/} was a PPbcable, and that limitation ran from the date of the 

W1 ow s death. Snnath Kur v. P.osunno Kumar Ghost (2) followed. 

(i ) 1. 1*. 2., 13 All , 78. (2) i. L. B., 8 Calc , 931. 
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This was a reference to the Full Bench by Straight and Enos, 
JJ. The facts of the case' are sufficiently stated in the referring 
order, which is as follows : — 

Straight, J. (Knos, J5, concurring) — The facts out of which 
the question of law arises are as follows: — 

One Ram Sahai, to whom it is admitted the property in dispute 
originally belonged, died in the year 1862, leaving behind him a 
widow, Musammat Phulesari and a daughter, M usammat Ram 
Kali. It is contended for the plaintiff that he was separate, and 
that succession to the property left by him should have gone to his 
widow, and after her to his daughter. It is found as a fact that 
the widow never had any possession at all, but that from the time 
of the death of Ram Sahai his nephew Janki, father of the present 
minor defendant Kedar Nath, took possession of the property and 
continued to hold it, and that property is now in the possession of 
the minor defendant. Musammat Phulesari died in September 
1887, and the present suit was instituted on the 18th November 
1887, and by it the plaintiff seeks to have her right to the property 
declared and possession of it given to her. Both the lower Courts 
have dismissed the plaintiff’s claim, upon the ground that it is barred 
by limitation, in that the defendant and his father before him have 
acquired a prescriptive title by adverse for a period or more than 
twelve years. It is contended by Mr. Ghulam Mujhtaba , upon the 
authority of a Full Bench of the Calcutta High Court in Srimtk 
Kur v. Prosunno Kutnar Ghose (l),of a decision of the Madras 
High Court, Sambasiva v. Rag am (2), and of the Bombay High 
Court in Gursancks Govinaji v. Fundravandas Purs/iotum (3), that 
the Courts below wrongly applied the principle of adverse possession 
to the facts of the present case, and that the plaintiff, under article 
140 or 111 of the Limitation Act, was entitled to institute a suit, 
either upon the date when in the character of a reversioner the 
estate fell into her possession, or as a party, who on the date of the 
death of a Hindu female was entitled to possession of immoveable 
property, 

(1) L L. R., 9 Cal., 93L (2) I. L. E., 13 Mad., 512. 

(3) I. L, R., 14 Bom., 482. 
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On the other hand, Mr. Kashi Prasad has relied upon some 
remarks of their Lordships of the Privy Council in Anmirtolall Bote 
Ym Rfjohzebmt Milter (1), and Saroda Soondury Dossee v. Doya- 
moyee Bos&ee (2), and reference has also been made to two rulings of 
m> - brother Tyrrell snd myseli in Adi Deo Narain Hugh v. Bukha- 
ran Singh (3), and Ghamiharp Singh v. Bachman Singh (4). 

I am disposed to think that the current of authority in this 
Court has always been to regard possession held adversely to the 
widow otherwise entitled to possession of her deceased husband's 
estate, as running, not only against the widow but against the 
reversionary heir or heirs. As, however, there is the .Full Bench 
ruling of the Calcutta High Court and the rulings of two other 
High Courts taking a contrary view, and the point is one of consi- 
derable importance upon which, if possible, uniformity of decision 
should be secured, I think it would be best to refer for the consi- 
deration and reply for the Full Bench the following question 

Does possession of the estate of a deceased separated Hindu held 
adversely to his widow entitled to its possession, operate for the 
purpose of constituting adverse possession to the reversioner or 
reversioners entitled to succeed upon her death to that estate ? 

Maulvi Gluhm Mujhtah i , for the appellant. 

Munsbi Kashi Pro tad, for the respondents. 

Edge, 0. J.— The question referred to us is : — “ Does possession 
of the estate of a deceased separated Hindu held adversely to his 
widow entitled to its possession, operate for the purpose of constitute 
log adverse possession to the reversioner or reversioners entitled to 
succeed upon her deathto that estate? ” The facts as stated in the 
ret erring oraer are, that one Bain Sahai was the owner of the im- 
moveable property in suit, and that he died in 1862, leaving be- 
iiina him a widow, who diedpn 1887, and a daughter, the plaintiff, 
v hu brings this suit for possession. Ram Sahai was a separated 

a) L. E., 21. A., m. (3) I, L. R., 6 All., 532. 

(2) I. L. E. # 5 Gale., 928. (4) I. L. E., 10 AIL, 185, 
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Hindu, and assuming that the referring order correctly states the 
facts, his brother’s son, on the death of Earn Sahai, entered into 
possession of the property, and that nephew and his son, Xedar 
Nath the defendant, after the death of the nephew* continued in 
possession up to the time of the suit. There is no question of an 
alienation here; it is a simple question of whether the plaintiff is 
barred by limitation from bringing this suit for possession — the 
possession of the defendant and his father being, according to the 
referring order, adverse, and without title unless title was obtained 
by limitation. There have been conflicting rulings on this point. 
There is a Full Bench decision of the High Court at Calcutta in 
Srinath Kur v. Prosunno Kumar Ghose (1) in which it was held 
that under art. 141 of sell, ii of Act XY of 1877, a Hindu 
reversioner who succeeds to immoveable property has twelve ye ms 
■within which to bring his suit for possession from the time when 
his estate falls into possession. It is quite plain from the dates 
that Act XIY of 1859 does not apply to this ease. The article of 
the second schedule of Act IX of 1871 which would, I ih ; nk» 
have applied, if that Act had not been repealed by Act XY of 
1877. is the same in terms as art. 141 of scL. ii of Act XV of L877 ; 
Consequently, if either of those articles applied, having regard to 
the dates, this suit was within time. I am of opinion that art. 
141 does apply expressly in this case, and that the twelve years 
began to run from the death in 1887 of the widow of Ram Sahai 
and consequ mtly that the suit is within time. In order not to be 
misunderstood, I desire to say that I express no opinion as to the 
article of sch. ii of the Limitation Act which might apply if in 
this suit the plaintiff in order to succeed had to get rid of, for 
example, an adoption, an alienation or a deed. Until the ques- 
tion arises I will reserve my judgment on that point. That is 
my answer to the question referred. 

Straight, J . — The suit here was precisely one of the character 
contemplated by art. 141 of sch, ii of the Limitation Act, 1877. 
The plaintiff was a Hindu female entitled to the possession of 
immoveable property at the death of her mother. Until the death 
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of her mother she had no title to possession. We are told that 
the article as to adverse possession is only to be applied to a suit 
v;here there is no other article applicable to the kind of suit. 
Here, there is art. 141 which is naturally applicable, and I think 
it should be applied; and I agree with the view expressed by the 
Calcutta High Court in the ease reported in I. L.B., 9 Gale., 934- 
I only wish to add as to the two cases reported in I.L R., 5 All., 
532, and I.L R., 10 All., 485, that, as to the first, no question of 
limitation arose, and as to the second, it was not argued that the 
possession held adversely to the widow was not adverse to the 
reversionary heirs ; on the contrary, it was conceded in argument 
that it was* I accordingly answer this reference in the same way 
as the learned Chief J ustice. 

Mahmood, J.— I have arrived at the same conclusion as the 
learned Chief Justice and my brother Straight in answering the 
question enunciated in the order of reference made by my brother 
Straight with the concurrence of my brother Knox on the 21st 
December 1891, and in what I am going to say now my remarks 
will proceed on accepting the facts therein stated as the grounds 
of my judgment. 

The present suit was begun on the 18fch of November 1887, 
so that according to the law as it then stood the limitation appli- 
cable is that prescribed by Act XV of 1877. Th.e law of limita- 
tion as laid down in that enactment as also in the two preceding 
enactments, viz., IX of 1871 and XIV of 1859, has two aspects, 
the principal one being that of laying down rules of law ad litis 
ordhiationem giving the limits of the time within which a remedy 
may be sought for in a Court of justice, and the second being 
that of laying down rules ad litis d&cist&nem or rules of substantive 
law regulating one of the modes of acquisition of ownership, viz., 
by prescriptive title. 

Now, in the present case the date of the suit having been noticed 
oy me and the title of the plaintiff as asserted by her never having 
been tried on the merits, her suit could fail only in one of the two 
winch I have above described, viz., either by showing that by 
dint of the lapse of the prescriptive period her title had vanished 
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or by showing that her suit as a matter of seeking remedy was 
barred by law. 

Now on the facts as stated in the order of reference Ram 
Sahai died some time in 1862. The lapse of twelve years from 
that date would bring such property as he left behind him to about 
the year 1874, when the Limitation Act of 1871 had already come 
into force, so that it seems to me clear on the facts that the 
plaintiffs title could not have vanished by reason of anything in 
that enactment, because art. 142 of sch. ii of that Act, correspond- 
ing to art. 141 of sch, ii of the present Limitation Act, leaves no 
doubt in my mind on that matter. 

It follows from what I have said that at the date of the present 
suit, viz., the 18th November 1887, the question of prescriptive 
title, such as is asserted against the plaintiff, is governed by the 
present Limitation Act of 1877, and the learned Chief Justice and 
my brother Straight have already explained that in this aspect of 
the ease art. 141 of the present Act leaves no room for doubt [as 
the Calcutta Court in the ease of Srinath Kur v. Prosunno Kumar 
Qlrne (1) have held] that the present suit was not barred by limi- 
tation, As to the prescriptive pait of the defence, that again rests 
on s. 28 of the present Limitation Act, but that section again 
turns us back to the periods mentioned in sch. ii of that Act read 
with the rules in the body of the enactment. For these reasons 
my answer to the reference is the same as that of the learned 
Chief Justice and my brother Straight. , 

Knox, J. — I agree with the learned Chief Justice as to the 
answer which should he returned to this reference and have 
nothing further to add to the judgment delivered by him. 
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(1) I. L. R„ 9 Calc., 934. 
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APPELLATE CIVIL. 


Before Mr, Justice Straight and Mr, Justice Tyrrel 

The COLLECTOR of ETAWAH (Defendant) v. EETI MAHARANJ 

(Plaintiff) # 


Mortgage —Bend stipulating for recovery of loan “ from my moveable and 
immoveable property "—Such instrument not a mortgage— Limitation— 
Act XV of 18?? (Limitation Act), sch, ii,, arts. 66, 116— Attachment 
of debt before judgment— Civil Procedure Code , ss, 485 } 486, 268 (a)— 
Act XV of 1887, s. 15 — Injunction or order staying a suit. 


A bond containing the stipulation ‘'that if the p incipal and interest is 
not paid up at the stipulated period, then the obligee will be at liberty to 
recover the whole of his money together with the interest fixed by institut- 
ing a suit from my moveable and immoveable property, in my own ‘milk 
does not create a mortgage upon any property of the obligor. 

To such a bond art. 66 of sch, ii of the Limitation Act (XV of 1877) 
is applicable; but where the instrument is registered, art. 116 may be 
applied to a suit for failure to pay the bond debt. 

An attachment before judgement under s. 485 read with s. 486 and 
®* 268 (a) of the Civil Procedure Code, of a debt secured by a bond ; or an 
injunction obtained by a third party and restraining the attaching creditor 
from subsequently bringing the bond to sale in execution of his decree ; 
is not an injunction or order staying the institution of a suit upon the bond 
by the obligee, within the meaning of s. 15 of the limitation Act. Shib 
Singh v. Sit a Mam (1) followed. 

The facts of this case are sufficiently stated in the judgment of 
Straight, J. c 


Mr. A. J5L 8, Reid \ for the appellant. 

Mr. W, M, Cokin , for the respondent. 

Straight, J.— The plaintiff-respondent at a sal© in execution 
of a decree on the 7th March 1887, purchased the bond upon which 
the present suit has been brought. That instrument is dated the 20th 
June 1876, audit was executed by one Lala Laik Singh, in favour 
of Kishen Das, the proprietor of the firm of Gopalji Kishen Dag, 
bankers, of Erdwah. The amount borrowed was Rs. 7,000 the due 


♦First appeal No. 331 of 1889 from a decree of B.il,,, 7Z~„ a 

Subordinate Judge of Mainpuri, dated the 8th April 1889. S Saran ’ 
(1) I. L. £;, 13 All., 76. 
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date was the 1st November 1876, and the interest stipulated for 1892 
was at the rate of Ee. 1 annas 8 per cent, per mensem. That j HE col- 
bond was not paid upon the due date, and the present suit was lectqb of 
instituted upon it on the 6th November 1888, that is to say, five 
days beyond twelve years from the due date of the bond. The ® ETr 
defendant-appellant in the suit, namely, the Collector of EfAwah, 
as representing the Court of Wards, is in possession of the estate of 
Lala Laik Sing, Lala Laik Singh has been for some tiroe deceased, 
and the present owner of the estate is Lala Pirthi Singh, his 
nephew, who is a disqualified proprietor by reason of his unsound- 
ness of mind. One Musammat Thakurani Raj Kuar is the wife 
of Lala Pirthi Singh, and she has been treated as Sarbarahkar 
of her husband’s estate by the Court of Wards. 

The suit of the plaintiff is met by the plea of limitation, and 
that plea proceeds upon the interpretation which the defendant 
contends should be placed upon the language of the bond of the 
20th June 1876. If it creates a mortgnge of immoveable pro- 
perty, admittedly the suit is within time, if it does not create a 
mortgage of immoveable property, then either art. 66 or art. 116 
of the limitation Act is applicable, and in the aspect of either of 
those two articles, the suit is barred, unless the plaintiff is entitled 
to pray in aid certain acknowledgments made on behalf of the 
obligor, which would come within the meaning of s. 19 of the 
Limitation Act, It is obviously necessary, therefore, in the first 
place to examine the language of the bond of the 20th June 1876, 
in order to see if it does create a mortgage upon immoveable 
property. I presume there can be no question that an instrument 
that is so obscure and indefinite in its terms as to be incapable of 
having effect given to it, must be treated as void for uncertainty. 

In the case of Shadi Lai v. Thakur Das (1) I said what I had to 
say upon this subject, and I took occasion then to refer to a ruling 
of the learned Chief Justice and my brother Tyrrell in Ramsidh 
Pande v. Balgobind (2) as to which I remarked that it seemed to 
me to have gone as far as it was possible to go. In the present 


(1) I. L, R.» 12 AIL, 175, 


(2) I. L, E., 9 All., 15S. 
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1892 instrument the words are “I do not hereby agree that if the 
zz ~ -principal and interest is not paid up at the stipulated period^ then 

IHE L OL- * * ... , . pi* 

lectob of the obligee will be at liberty to recover the whole o± his money, 
Etawah toget | 3er ^th the interest fixed by instituting a suit from my 
Beti Maha* moveable and immoveable property, my own € milk/ I will offer 
BASI * do objection, hence this bond has been executed that it may serve 
as a document.” 

It is contended for the plaintiff that we should regard these 
words as amounting to a covenant of mortgage, and that i{ my 
immoveable property ” is sufficient to satisfy that condition. It 
appears to me that the language of this instrument is far too 
vague to hold any such view or to warrant the inference that we 
are asked to draw that the parties at the time that instrument was 
made contemplated the creation of a mortgage of a definite estate. 
The terms really come to no more than this, that if the money is 
not paid up upon the due date the obligee will be entitled by due 
process of law to recover the amount of the debt which became due 
by breach of the obligation. I am therefore of opinion that this 
bond of the 20th June 1876, did not constitute a mortgage within 
the well-understood meaning of the term. 

That being so, it seems to me the instrument was no more’ than 
a single bond to which in direct terms art. 66 of the Limitation 
Law would be applicable, the date for payment being mentioned in 
the bond ; but, accepting the view that has always been adopted 
in that Court in such matters, that, where the instrument is regis- 
tered, art. 116 may be properly applied, and that the suit for the 
failure to pay the bond debt may be regarded as in the nature of 
one for compensation in damages for such failure to pay, I readily 
apply that article. That being so, the suit should have been 
brought within six years from the 1st November 1876. But, as I 
have stated, it was not brought until the 6th November 1888, and 
in view of these facts it is barred. But it is contended for the 
plaintiff that by a deposition made by one Ajudhia Prasad, on the 
14th October 1882, an acknowledgment of liability in respect of 
this bond debt was given by which the defendant as representing 
the estate of the original obligor is bound. 
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With regard to the authority of Ajudhia Prasad I was at first 1892 
somewhat inclined to doubt whether he was a duly authorized agent The Col- ' 
for the purposes of making that acknowledgment. But upon lector gf 
examining the terms of the power-of -attorney of the 12th April v . 

3 880, made by the Sarbarahkar and wife of the disqualified pro- Bett Maha- 
prietor in favour of that person, and to the circumstances in connect 
tion with this property, I think it may, perhaps, be inferred, that 
he was entitled to make such an acknowledgment, and that Lala 
Pirthi Singh, the disqualified proprietor, is bound by that acknow- 
ledgment. But supposing this authority to be, as I have said, one 
that would bind the disqualified proprietor, it would still be insuffi- 
cient to prolong the period of limitation up to the date when the 
suitwasinfact brought. The mode in which the plaintiff gets out 
of this further difficulty is by contending that a notice issued by 
the Collector of Etawmh on the 12th April 1888, was another 
acknowledgment on behalf of the disqualified proprietor of the 
existence of this debt. It becomes important to see exactly the 
circumstances under which that notice was issued. It purports to 
be signed and was signed in fact or initialled rather by the Col- 
lector of Etawah, and in the deposition which he made in March 
1889, a print of which is upon this record, we are very clearly 
informed as to the precise circumstances that were present to him 
at the date of his issuing that notice. Pie sajs in effect that at 
that time he was inquiring into the question as to whether a peti- 
tion of the wife of the disqualified proprietor that the estate should 
be taken under the Court of Wards should be acceded to, and he 
soys when asked this question : — 44 Did you by this order of the 
12th April 1888, marked A, mean directly or indirectly to admit 
* the debt of any creditor ?” 44 I did not up to that time know 

even the names of the creditors of the ricisat. I came to know 
■within three months from the 7th April 1888, that there was one 
other bond in the name (in favour) of Gopal Jai Xishen Das. ! * 

What 1 mean is : — 44 How much money Itani Kishori claims 
against the Harchandpur estate on the basis of the bond, which 
document was in the name of Gopal Jai Kishen Das ?” 44 Up to 

23 
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the 12th April 1888 I was not aware of any particular docu- 
ment of debt. My object in passing that order was to know what 
was the amount of the debt and who were the creditors. I do not 
think I have power to settle any debt without the sanction of 
the Board I wrote to the creditors that what I had settled 
was with the sanction of the B >ard, and I male a report of 
that to the Board also. Informati m of the Harchandpur estate 
having been placed under the Court of Wards was received iu the 
Collectorate of Etawah from the Board on the fth April a 888, 
and that very order contained a direction that a report should he 
mads after ascertaining a detail of the debts, and under this order 
the order of the 12th April 1888 was issued.” 

I find myself wholly unable to hold that upon this state of 
facts which must be borne in mind in order to gatner the meaning 
of the language of the noticed the Collector of Etawah, he iu the 
sense of s. 19 of the Limitation Act admitted any liability on be- 
half of the disqualified proprietor in respect of the debt due under 
the bond made by Laik Singh, in favour of Kishen Da:. j.hs 
suit in my opinion is barred by limitation. 

But it is further contended, and this upon the strength of the 
view taken by the learned Subordinate Judge, that in reference to 
certain litigation that went on between the parties, the plaintiff as 
the purchaser of the bond in suit under the execution sale of March 
1887, is entitled to allowance for the considerable period of time 
during which those proceedings were pending. The learned Sub- 
ordinate Judge has giventke plaintiff the benefit of the period which 
elapsed from the 17th May 1881 to the 7th March 1887, and no 
doubt, if that concession wer8 to ha made in her favour her suit 
would be within time. But it is necessary to examine the precise 
nature of the facts upon which the learned Subordinate Judge came 
to this conclusion, in order to see how far in law it is warranted. 

I have stated that the bond of the 20th June 1876 was made 
by Laik Singh in favour of Kishen Das. It appears that on the 5th 
May 1881 , one Bani Kishori, who had an account with the firm of 
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Gopalji Kishen Das, of which Eishen Das, the obligee, was one of 1392 
the members, instituted a suit for an account of her dealings with q 0 l " 

that firm, and on the 17th of the same month she obtained an order lector of 

' m EXA tVl ti 

of attachment before judgment under s. 485 of the Code of Civil Vt 
Procedure. On the 20th September 1881, she obtained a decree Beti 
and threatened with sale in execution the bond which had been so 
attached. One Kirpa Dial then brought a suit for a deelaratio n 
of his title to the bond upon the allegation that it had been assigned 
to him by the obligee on the 17th April 1881. On the 21st August 
1882, Kirpa Dial got an injunction directed to Rani Kishori, the 
successful decree-holder in the other suit, restraining her from 
bringing to sale in execution of her decree the bond of the 20th 
June 1876. The suit of Kirpa Dial was dismissed by the first 
Court on the 7th June 1884, and an appeal was preferred to this 
Court from that decision by Kirpa Dial, pending the determination 
of which appeal Kirpa Dial came to this Court, and I, by an order 
of the 4th August 18-84, .granted a fresh injunction restraining 
P fc ani Kishori from selling the bond. The appeal of Kirpa Dial 
was subsequently dismissed, and in execution of Rani Kishori 5 s 
decree the bond of 20th June 1876 was sold upon the 7th March 
, 1887, and was purchased by the plaintiff-respondent, and this is 
the title upon which she cumesinto Court. The learned Subordinate 
Judge has treated the period from the date of the attachment of the 
bond by Rani Kishori in her suit, viz., the 17th May 1881, to the 
date of the purchase by the plaintiff, on the 7th March 1887, as a 
period during which by reason of the attachment and injunction the 
party entitled to recover the amount of that bond was prohibited 
from putting that bond into suit and recovering on it, and in this 
view of the matter has applied the principle of s. 15 of the Limi- 
tation Act. 

I am not prepared to concur in that view. I think that the 
learned Chief Justice in the ease of Shib Singh v. Sit a Ram (I) 
has very satisfactorily and clearly dealt with the question that thus 
arises, and I unhesitatingly adopt his view in preference to that 
expressed by Sir Charles Turner in the case 0 ! Shunwugam y @ 

(1) I. L. E 13 AIL, 76. 
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1892 MoitliiP( 1). It is true that according to the terms of s. 486 of 
The Cor.- f ^ s Civil Procedure Code an attachment before judgment is to be 
XECTQ 2 of made in the manner provided for the attachment of property for 
a. the execution of decree for money, but I am not prepared to say 
Esti Haha- ^ a (; fkg WO rds used in s. 268, cl. (a), “ the creditor from recovering 

MAiSI, . fc> 

the debt 19 meau that the creditor is prohibited from instituting 
the suit he is entitled to bring to assert his right to the debt. 
What I understand s. 268 to mean is that the debt is not to be 
realised by the j udgment-debtor who is a oreditor of some third 
party ; and not that he is to refrain from, in the ordinary course of 

law, putting his claim into Court and assert in g his right to such 

money as may be due to him. Neither under this order of attach- 
ment which, though not before us, I must presume to have been 
drawn up iu the ordinary way, nor in the injunction which went 
first under the order of the lower appellate Court in the suit of 
Kirpa Dial, and next under my order in the appeal of Kirpa Dial 
to this Court, was there any prohibition to the party in whose 
hands the bond of the 20th June 1876 was, to restraiu him from 
putting that bond in suit and obtaining a decree. If the decree 
had been obtained there would have been nothing to prevent the 
judgment-debtor under cne of the clauses of s. 268 from paying 
th9 money into Court, while under the same section, cl. (a), there 
would have been a prohibition to refrain from realising the amount. 

I do not think that either in the order of attachment or in the 
injunction granted by the lower appellate Court or by this Court 
was there anything amounting to an injunction or order to restrain 
the obligee from maintaining an action upon the bond of the 20th 
June 1876, and I am unable to appreciate or understand any 
defence that the obligor could have set up on the facts, as I have 
stated them, which would have been a successful answer to the suit 
This being the view which I take, it seems to me that there is in 
the way of the plaintiff succeeding an insuperable bar of limitation 
and that she must fail. Decreeing the appeal, I reverse the decree 
of the lower Court, and the suit of the plaintiff will stand dis- 
missed with costs in all Courts, 


(2f LIi. fi., 8 Mad,, 229, 
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Tyrrell, J. — I entirely agree with the order which my brother 1892 
Straight has just made with regard to the disposal of this appeal p HE collec- 
and with his reasons for making that order; but I think it right to tor ov 
add that in one respect I am not altogether in accord with my ^ T ^ AS 
learned brother, for I agree with the Court below in its finding ^ ET * 
that Ajudhia Prasad was not an agent duly authorized to acknow- 
ledge and sign an acknowledgment on behalf of Laik Singh in 
respect of his liability under the bond of the 20th June 1876. I 
think that the learned Subordinate Judge has given sufficient and 
sound reasons for coming to this conclusion. I agree that the 
appeal should be decreed and the suit of the respondent should be 
dismissed with costs here and below. 

Appeal allowed . 
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November 19, 


LAC H Ml PRASAD (Plaintiff) z? NARENDRQ K [SHORE SINGH 

(Defendant). 

[On appeal from the High Court for the North-Western Provinces.] 
Evidence— Failure to prove an alleged transaction of lending money, 

Up'm the evidence the decision of the High Court was affirmed as to a 
question of fact, viz., whether the defendant’s deceased father had, or had 
not, in his lifetime, in consideration of a payment to his order by the plaint- 
iff, promised repayment. The High Court, reversing the decree of the 
first Courts had found that there had been no sufficient proof of the alleged 
transaction. This was the conclusion, also, on this appeal ; and although 
it was possible that the money might (as it was indicated in thejudgmenfc) 
have been wrongly obtained from the plaintiff by persons about him, it 
was not shown to have been received by the alleged borrower. 

Appeal from a decree (1st May 1888) of the High Court, 

reversing a decree (10th December 1886) of the Subordinate 
Judge of Benares. 

The appellant, who carried on business in Benares as a banker 
obtained a decree in the Subordinate J udge’s Court for Rs. 17,614 
against the respondent, the Raja of Betlia, district Saiun, who 
succeeded his father, on the death of the latter, on the 27th 


JPreunl ; Lords Watson, Hobhouse and Morris, Sui R. Cough, and Lord schaxd. 
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December 1883. By bis plaint the appellant claimed Rs. 12,000, 
with interest at 12 per cent, per annum, which he alleged that he 
had advanced to Musammat Sarab Mangla on the 28th November 
18^3, under an order of that date, signed by the late Raja 
Rajendra Eishore, a month before his death. 

Filed along with the plaint wa3 an alleged parwana or order 
purporting to have been signed by Raja Rajendra Kishore, in 
which he acknowledged the advance, at his request, of Rs. 12,000 
to Musammat Sarab Mangla, and promised to repay this sum with 
interest at the above rate on or before the 16th November 1884. 
Also was filed what purported to be a receipt of the same date, 
signed by her, for that sum, stated to have been received through 
Sukhdeo Grirdhar Das and. Beni Misr. 

The defence was that the parwana did not bear the signature of 
the late Raja; that it was a forgery ; and that no such advance 
was made on his authority. The issues were as to the genuine” 
ness of the alleged parwana , and the liability of the defendant to 
pay the amount. 

The decree of the first Court having been reversed by the High 
Court (Straight and M ah mood, Jj.), on this appeal, Mr. J. 
Graham , Q.C., and Mr. AT. Cowell , appeared for the appellant. 
They contended that the proofs were sufficient. 

Mr. R. B . Finlay, Q.O., and Mr. 11 . V . Boyne , for the respond- 
ent, were not called upon. 

Their Lordships’ judgment was delivered by Lord Mcrris. 

Lord Morris. — This is an action brought by a banker, or money- 
lender, against the heir of the deceased Maharaja Rajendra Kishoro 
for the recovery of a sum of Rs. 12,000, and interest, alleged to 
have been borrowed from him by the Mahar&ja shortly before his 
death. The transaction is said to have occurred on the 28th No- 
vember 1883, and the Mahdraja died on the 27th December follow- 
ing, In an action brought to recover money against an executor, 
or, as in this case the heir of a deceased pei son, it has always been 
considered necessary to establish as reasonably dear a case as the 
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facts will almit of, to guard against the danger of false claims 
being brought against a person who is dead and thus is not able to 
come forward and give an account for himself. 


The present case depends upon the testimony of two persons, 
Beni Misr and Sukhdeo, who detail a transaction which is in many 
respects of an improbable character, and would in any event require 
corroboration. Beni Misr is the Qomashta of the plaintiff. Sukh- 
deo appears to be a broker. He is described, in the judgment of 
the High Court, as a person who “ hangs about the Baz£r ready to 
a give his services in any way people may feel disposed to employ 
<f him .... a sort of tout, willing to mix himself up in any 
JC sort of transaction, out of which he can obtain some remuneration 
“ for his trouble.” He says that he was one day accosted by a 
servant of the Maharaja, named l)ammal Pande, and requested to 
raise a loan for the Maharaja. He describes the conversation 
between himself and Dammal Pande, and his going to Beni Misr. 
He relates the terms upon which Beni Misr agreed to the loan for 
the Maharaja, namely, 1 per cent, per mensem, and how Beni 
Misr required that the Maharaja should execute a document upon 
a hundi or stamped paper. He describes how he went back to 
Dammal Pande and informed him of the terms of the loan ; how 
Dammai Pande went inside the house where the Maharaja was, and 
came back saying that the Maharaja agreed to the terms, and how 
he got a sum of Rs. 9 from Dammal Pande to purchase the hundi 
paper. He says specifically that he purchased the hundi paper “ a 
u day before that on which the Maharaja signedthe hundi /’ namely’ 
on the 27th November 1883 But the hundi paper has upon it the 
memorandum of the date of its sale, namely, the 28th November 
1883, the day upon which the Mahar&ja is alleged to have signed 
it. It is, therefore, in the absence of explanation, impossible that 
he could have bought it on the 27th, seeing that on the face of it 
it purports to have been issued on the 28th. The evidence of 
Bukhdeo, therefore, at the outset is met by this grave discrepancy, 
which is not a mere inaccuracy of date, but an inaccuracy which goes 
to the very root of the transaction which he purports to describe. 
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189! The oi her witness, Beni Misr, deposes to the fact of his having 

TIckmi" accompanied Sukhdeo to the house of the Maharaja. There is some 
Psasad wan t 0 f distinctness as to whether he alleges that he saw the 
5ak e5dbo Maharaja sign the parwana or not. lie only states that the 
Eishcee Maharira signed it ; whereas gukdeo says that he and Beni Misr 
irto fae Mahaiaja room, and that the Maharaja signed ff 
Their Lordships would point to the difference between his having 
merely said that the thing was done, and his having said that he 
had seen it done. 

The case of the plaintiff, therefor?, who appears to have had no 
personal dealing whatsoever with the Maharaja in this transaction, 
and who never saw him, depends altogether on the evidence of 
Beni Misr and Sukhdeo, and by their evidence he must stand or 
fall There has been no corroboration of any kind of the story of 
these two witnesses brought forward on the part of the plaintiff. 
Indeed at the trial, and certainly in the argument of counsel on his 
behalf here, counsel seemed to think that the fact of two men 
having sworn to the signature of the Maharaja to this instrument 
establishes the case so complet ela s to reader it almost unneces- 
sary to cerroborate it on any particular. Their Lordships cannot 
concur in that view. 

The transaction is open to a good deal of comment, both as 
regards its inception and the mode in which it was errried out. The 
Maharaja had persons who were acting for him in the management 
of his affairs of considerable importance in his household, and it 
seems unlikely that Dammal Pande would have been employed at 
all bv him in the matter. Then there is the significant fact of this 
large sum of money being raised by him just a m onth before his 
death, and with nobody of his household, apparently, brought into 
privity with it, or knowing anything about it. The discrepancy of 
date has been already mentioned. There is also a certain degree 
of difficulty attending the fact that the parwana purports to be 
drawn at twelvemonths 3 date, whereas no application for the money 
appears to have been made for some months afterwards, at al^ 
evcidsjo Mr. Gibbon, the manager, to whom the plaintiff ultimately 
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wrote. He alleges in his first letter to Mr. Gibb)!!, of the 
BOth March 1885, that he had previously written for the money, 
but there is no distinct testimony of that. A reply was written to 
him by Mr. Gibbon, requiring to know for what necessary purpose 
in what, manner, and through whom the money was advanced, and 
what evidence the plaintiff had in his possession that it was 
advanced, seeing that it did not appear from the inquiry and 
statements of the manage? s of the private expenses of the Mahaiaja 
that it was drawn by him. Tc that letter the plaintiff do.s not 
appear to have given any direct answer. He alleged that he was 
ready to show the parwana but he passed by all the other demands 
made upon him to state the circumstances under which the money 
was advanced. Possibly, as stated by counsel for the plaintiff, 
parties in India, when a dispute on such a matter has arisen, may 
be chary of showing their hand, and, although thej* have an honest 
ease, may wish to state as little as they can when they see that 
their claim is going to be resisted. 

The panama purports to declare that a thing had been done 
which in reality was only going to be done ; because it says, “ As you 
have paid Rs. l2,0t>0 to Musammat Sarab Mangia according to 
my permission, this money is due to .you from me ; and so I declare 
it in writing that I shall pay to you the principal amount, together 
with interest at 1 per cent per mensem, within a year, and take 
back this pancana 99 — whereas in any case the money had not been 
paid at that time. The explanation given is that the parwana was 
entrusted by the Maharaja to one of his own servants fo be depo- 
sited with Sarab Mangia, and that she was not to hand it over 
until she had actually got the money. 

In addition to her handing over the parwana the plaintiff 
appears to have required from her a receipt for the money which 
has been relied upon by him as being a document of the last 
importance. It is in the following terms : — U I, Sarab Mangia, do 
declare that according to a parwana of the Maharaja of Bettiah..* 

with a direction for payment of money to me, I have received 

the sum of Rs. 12,000 in a lump sum from them through Sukhdeo, 
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GIrdhar Das and Beni Misr, and there is now nothing due. I 
have therefore granted this receipt in order that it may be of use 
when needed. 5 ' 

The document, as well as the parwana itself, is impeached as a 
forgery. As regards the parwana itself, there is the evidence in 
favour of it, as has been already observed, of Beni Misr and 
Sukhdeo. As against it there is the evidence of three witnesses on 
the question of handwriting, nemely, Mr. Gibbon, an Englishman, 
who was the manager of the Maharaja; Madho Narain, his pay- 
master; and Ear Prasad, his office' keeper. These three wiinesses 
all depose that the signature to the parwana is not in the hand- 
writing of the Maharaja. Sarah Mangla deposes that she never 
got the Bs. 12,000, and that the receipt referred to does not bear 
her signature. 

If these documents were forgeries it does not follow *hat the 
plaintiff is involved in them. He may have given his money, and 
upon the evidence it would appear that he did give his money, to 
Beni Misr, to be handed over to the Maharaja. He may have been 
misled by Beni Misr, and Beni Misr and Sukhdeo may have been 
in a conspiracy to obtain the money for themselves, and the money 
may have gone from the coffers of the plaintiff and still never have 
reached Sarah Mangla, whom the Maharaja is said to have expressly 
ordered to receive it. It therefore does not appear to their Lord- 
skips that it is at all necessary to hold, ror that there is evidence 
in the ease which would lead to the conclusion, that the plaintiff 
was in any way a party or privy to such a transaction. 

It should never b© forgotten that the onus of proof in this case 
lies upon the plaintiff. It is for him to satisfy their Lordships 
that he has established a reasonably clear case. But he has failed 
to bring forward the evidence which he ought to have done, when 
he knew that this transaction was called in question, and that the 
parwana and the receipt were impeached as forgeries. There are no 
less than five persons who ought to have been called in support of 
bis case, bat were not. The first person was the plaintiff himself, 
although, as their Lordships have already said, there is no evidence 



m 


VOL. XIV.) ALLAHABAD SERIES, 

establishing that he was party to tLis attempt to fix an untrue 
liability upon the heir of the Maharaja. It would have been better, 
to say the least of it, if he had come forward and described the 
transaction so far, at all events, as he was able. B it he did not 
come forward. The second witness, whose evidence would have 
been of the last importance, was Dammal Pande, for he appears, 
according to Sukhdeo’s testimony, to have been the person who 
initiated the transaction by going to Sukhdeo and saying that 
he had been asked by the Maharaja to obtain the B>s. 12,000. But 
Dammal Pande was not produced. The third missing witness was 
Bhagauti Parshal. He is said by Sukhdeo to have written the 
receipt, to have taken it to Sarah Mangla for her signature, to have 
obtained her signature to it, and to have given it with the pane ana 
to Beni Misr. His evidence would have been most material. Bat 
he was not called. The absence of Girdhar Das is still more extra- 
ordinary. He is named in the receipt as being one of the three 
persons who paid over the money to Sarah Mangla, the other two 
being Beni Misr and Sukhdeo Yet he was not called. Neither 
has there been any attempt to identify the Muharrir, to whom no 
name has been given, who was alleged to have written the par tea na 
itself. It was suggested that he was the same person as Bhagauti 
Parshad who wrote the receipt. But no evidence has been given 
that this was so. 

Thus, all the probabilities of the esse are against the plaintiff. 
The evidence of the handwriting is distinctly against him, and he 
has in no way corroborated, as he might have done, the testimony 
of Beni Misr and Sukhdeo, Neither has any trace been found in 
the books of the Maharaja of any loan of this sort. To this 
counsel for the plaintiff replied that, it being a ban to this lady? 
who was his mistress, it was not a transaction that would be likely 
to appear in the Maharaja’s bocks. But the fact nevertheless 
remains that no trace of it can be found there. 

It appears to their Lordships that the decision arrived at by the 
High Court on appeal from the Subordinate Judge o£ Benares, is 
right, and they will humbly advise Her Majesty to affirm the decree 
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of the High Court and dismiss this appeal. The appellant must 
pay the costs of the appeal. 

Appeal dismissed .. 

Solicitors for the appellant Messrs. Ranken lord, Ford , and 


Chester. 


Solicitors for the respondent : — Messrs. T. L m Wilson and Co. 


appellate civil. 

1892 

January 28. - 

Before Sir John Edqe . Kt Chief Justice and Mr. Justice Tyrrell . 

GAYA PKASAD (Defendant) BAIJ NATH and another 
(Plaintiffs).* 

JLea$e-~ Assignment by the Official Liquidator of lease held by a Company in 
liquidation— Assignment not in writing registered — Suit for rent — Use 
and occupation . 

In the course of the winding up of a Company, the Official Liquidator, 
with the sanction of the Court, sold the remainder of a lease for a long term 
of years reserving a rent, which was held by the Company, No written 
assignments was over executed, but the Official Liquidator handed over the 
lease to the purchaser, who entered into possession. In a suit by the 
lessors againsHhe purchaser for rent. 

Held that whether the assignment was invalid because not in writing 
and registered, or whether it fell within s. 2 (d) of the Transfer of Property 
Act (IV of 1882), the defendant, even if not liable as assignee in law of the 
lease, was liable for rent as for the use and occupation, and under such 
f ifcuinstances the rent fixed by the lease would be a fair basis for the 
amount to be decreed. 

Thr facts of this case sufficiently appear from the judgment 

of the Court, 

The Hon. G. T. Spankie, Mr, Mehdi Hasan and Babu Rajendro 
Hath Mukharji , for the appellant. 


Second Appeal No. 672 of 1890, from a’decree of G. J. Nicholls, Esq., District 
Judge of Cawnpore, dated the 20th March 1890, confirming a decree of MauWi Akbar 
Husain, Subordinate Judge of Cawnpore, dated 4th February 1390, 
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Mr* T . Conlan and Munshi Ram Prasad , for the respondents. 1892 

Edge, C. J., and Tyrrell, J. — This was a suit for reiu. The q ly &. 
plaintiffs’ suit was decreed by the first Court, and the defendant’s ^ E * SAI> 
appeal was dismissed by the lower appellate Court. The facts of Baij Nath. 
this case are as follows : — 

On the 1st December 1883, the plaintiffs granted a lease of the 
land and the buildings thereon in the city of Cawnpore to the Cawn- 
pore Cotton Ginning Company for a long term of years, reserving 
a rent. The deed contained several covenants to be performed by 
the lessors, their successors and assignees* 

The Company got into difficulties and was wound up under the 
Indian Companies Act, 1883. In the process of winding up, the 
Official Liquidator, with the sanction of the Court, soM the property 
of the Company inlhe land in question, that is, their interest in the 
lease by auction. The defendant was the purchaser. There was 
no written assignment ever executed, although the sale took place 
as far back as the 11th October -886. The Official Liquidator 
handed over the lease to the defendant and the defendant entered 
into possession of the land included in the leas© and the buildings 
and the property thereon, if the defendant is liable as assignee 
of the lease, the plaintiffs are entitled to the decree for rent and 
Interest which they have obtained. If, on the other hand, by 
reason of there having been no assignment in writing registered 
of the lease he is not in law, according to the Transfer of Property 
Act, the assignee of the lease, it does not follow in our opinion 
that he is not liable for the amount which has been decreed. It 
has been contended on behalf of the plaintiffs that the sale having 
been effected under an order of a competent Court sanctioning the 
act of the Official Liquidator s. 2 {d) of the Transfer of Property 
Act, 1882, applies, and excluding the transaction from the 
requirements of that Act, the defendant is in law the assignee of 
the lease. It is undoubted that everything was done to mate 
him assignee of the lease unless the ease comes within the Transfer 
of Property Act. It is by no means easy to say whether or not 
the sale in the present case was within the meaning of s. 2 (d) of 
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that Aotj a transfer by or In execution of an order of a Court of 
'competent jurisdiction. Certainly without the order sanctioning 
the sale the defendant would have got no title from the Officia 1 
Liquidator. In one sense it might be considered that the transfer 
in question was in execution of the order which was made. How- 
ever that may be, we do not think it necessary actually to decide 
whether s. 2 (d) of the Transfer of Property Act, 1882, applies. 
Assuming for the moment that the sale in this case was not a 
tras nfer within the meaning of s. 2 ( d ), and that consequently 
there has been no good assignment under the Transfer of Proper- 
ty Act, 1882, of the lease with its benefits and liabilities to the 
defendant, we are of opinion that he still is liable for the amount 
claimed. He purchased the interest of the Company at the sale, 
he got, and holds, possession of the lease, and he took, and since 
the date of the sale has held, possession of the land and buildings 
thereon. He cannot be treated as a trespasser. Although in one 
sense his title may be infirm, he was let into possession by the 
Official Liquidator acting under the sanction of the Court. In 
the latter view, we consider chat for the time in respect of which 
the suit is brought the defendant, even if not liable as assignee in 
law of the lease, is Table for rent as for the use and occupation, 
and under Buch circumstances the rent fixed by the lease would 
be a fair basis for the a nount to be decreed. The result is that 
in whichever aspect the defendant’s possession is regarded, and, 
whichever may be the true view of that position, the defendant 
in our opinion is liable for the amount decreed. 1 hat decree we 
shall not disturb. We ought to say in c onclusion that Official 
Liquidators who take leases and subsequently as such Liquidators 
sell the interost of the lessee had better, for their own protection 
and to avoid any question as to their continuing liability, execute 
in favour of the purchasers written assignments of the leases and 
see that they are regisiered. We dismiss the appeal with costs. 


Appeal dismissed. - 
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Before Sir John Edge, Ki., Chief Justice, Mr. Justice, Straight , Mr. Justice 
Tyrrell , Mr. Justice M&hmood, and Mr. Justice Knox, 

PE II SINGH AND OTHEES (DEFENDANTS) V. PAR CAB SINGH 
(Plaintiff). 

Hindu Law —Joint Hindu family — Hypothecation hy father of joint 
ancestral estate —Property described as <J hag haquq zamindari apna ” 
— Decree enforcing hypothecation —Attachment of estate Suit by sons 
for declaration that only fathers interest afected by hypothecation — 
Burden of proof. 

Where a Hindu son comes into Court to assail either a mortgage made 
by his father, or a decree p'assed against his fathar, or a sale held or threat- 
ened in execution of such decree — whether it be upon a mortgage s-curiry 
or in respect of a simple money debt — where there is nothing to show any 
limitation of the interest sold or t l reatened with sale or charged in a 
security or dealt with by a decree, it rests upon him, if he seeks to escape 
from haring his interest affected by the sale, establish that the debt 
which he desires to be exempted from paying was of such a nature that he 
as the son of a hindu would not be under a pious obligation to discharge 
it, or thst his interests in the property were not covered by the mortgage or 
touched by the decree or affected by the sale certificate. Beni Madho v. 
Basieo Patah (1) and Bhawani Bahhsh v. Pam Das (2) approved. 

In a suit by the sons of a Hindu for a declaration that certain joint 
ancestral property was not liable to sale in execution of a decree upon a 
hjpolhecation bond of such property executed by their father in which the 
property was described as “ hag haquq zamindari apnaf and that the bond 
and decree were limited to the father’s own interest,— held by the Full 
Bench that, if the plaintiffs could not show that the interest which was 
hypothecated was a limited interest, the Court must take it, as against 
the plaintiffs that the family property was hypothecated. 

This was a suit for a declaration that certain immovable pro- 
perty should be released from attachment and exempted from sale 
in execution of a decree obtained bv five of the defendants against 
the first defendant, who was the father of the plaintiffs (the family 
being a joint Hindu family), on the allegations that the property was 
the joint ancestral estate of the judgment-debtor and the plaintiffs ; 
that the decree was passed upon a hypothecation bond which did not 
charge the whole joint ancestral estate, but only the mortgagor’s 
interest therein, and that only the judgment-debtor’s one-third 
share was liable to attachment and sale in execution of the decree. 

(1) I. L. R., 12 AIL, 99. (2) LLE. 13 All, 216. 
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The property In suit consisted of zamindari shares in four 
villages, Rampura Enayetpur, Rupura, Nahna, and Nagain Dat- 
nagar. It was hypothecated by the first defendant Baldeo Singh 
in favour of the ancestors of the defendants 2 to 6 by a bond dated 
the 24th December 1875, The bond was as follows 


“ I hypothecate my rights and interests in the zamindari (haq 
haquq zamindari apna) in the villages of Rupura, Rampura Ena- 
yetpura, Nahna, Dehat pargana tahsil Karaur, and also Nikasdat- 
nagar, tahsil Aonla, ( haq haquq Zimin da r% Aonh) Bareilly, in satis- 
faction of the creditors for the recovery of the said amount. I 
hereby promise that till the payment of the entire amount I shall 
not alienate, sell, mortgage or make a gift of the property hypo- 
thecated in the bond, if I do so it shall be null and void.” 


Upon this bond the obligees brought a suit against Baldeo 
Singh, and on the 22nd February 2 886, they obtained a decree for 
enforcement of hypothecation, and in this execution of this 
decree the property mentioned in the bond was attached. Hence 
this suit. The defendants pleaded that inasmuch as the debt 
contracted by Baldeo Singh and secured by the bond was not of 
an immoral character, but was incurred for family purposes, the 
plaintiffs were b.rund by it , and that the hypothecation and the 
decree thereon were sufficiently wide to cover not merely Baldeo 
Singh’s interest but that of the whole family in the ancestral estate. 

The Court of first instance (Munsif of Bareilly) and the lower 
appellate Court (Subordinate Judge of Bareilly) decreed the suit, 
holding on the construction of the bond of the 24th December 1875, 
that the hypothecation was limited to the interest in the ancestral 
estate of the mortgagor Baldeo Singh. The defendants appealed 
to the High Court. 

Munshi Ram Prasad 9 for the appellants. 

Babu Bishan Chandra Moitro 9 for the respondent. 

Edge, G. J. — The plaintiff in this suit sought a decree declaring 
that the property in suit should be exempted from sale in execu- 
tion under a decree obtained by the defendants two to six against 
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the defendant No. 1, who was the plaintiff’s father. The seventh 1892 
defendant is a brother of the plaintiff and a pro forma defendant p £M Singe 
T he decree was obtained on a hypothecation bond executed by the 
defendant No. 3, Baldeo Singh, the father of the plaintiff. 

The first Court on the construction of the bond held that Baldeo 
Singh had hypothecated his own particular share only ia the 
family property. The second Court in appeal construed the bond 
as the first Court had done The defendants two to six have 
brought this appeal. The defendant Baldeo Singh had described 
the property which he was hypothecating, so far as this appeal is 
concerned, in the'foliowing words — “main ne haq haquq zimindar 
apna, giving the names of the villages and the pargana in 
which the property was situated. It appears to me that that 
description waa capable of covering the whole property referred 
to in the deed in which Baldeo Singh had an undivided interest, 
that is, the whole of that farnilv property, It is possible that the 
intention of the parties was that his own particular interest as 
dislingirshed from the interest of the joint family only was 
intended to be hypothecated. 

Now, taking the view which I do of the wording oz the deed, 

I think the law to be applied is to be found concisely stated in 
the judgment of my brother Straight, which was concurred in by 
my brother Mahmoud, in the case of Beni Madho v. Basdeo Patak 
(1). It is to be found in the following portion of the judgment 
at the foot of page 104 “ These rulings seem to me to have gone 
somewhat further than the former ones, and the outcome of the 
whole of this body of decisions appears to be this, that where a 
Hindu son is coming into Court to assail either a mortgage made 
by his father or a decree passed against his father or a sale held or 
threatened in execution of such decree — whether it be upon a mort- 
gage security or in respect of a simple money debt— where there 
is nothing to show any limitation of the extent of interest sold or 
threatened with sale or charged in a security or dealt with by a 
decree, it rests upon him, if he seeks to escape from having his 

(t) I. L. B., 12 AIL. 99. 
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1892 interests affected by the sale, to establish that the debt he desires 
Tem Sxsgh be exempted from paying was of such a character that he, as 
r. the son of a Hindu, would not be under a pious obligation to 
Iixsa! discharge it, or that his interests in the property were not covered 
by the mortgage or touched bj the decree or affected by the sale 
certificate.” That proposition was approved of by our brother 
Straight and our brothet Tyrrell in Btiawanl Bakhsh v. Bam Das 
(1). The judgments in those two oases referred to all the 
material eases which I am aware of relating to the point in 
question. Taking this view of the case I think we should set 
aside the decree of the lower appellate Court and remand this case 
under s. 562 of the Code of Civil Procedure for trial upon the 
merits. 

Sow one point which it appears to me the lower appellate 
Court will have to try, if there is material on the record for the 
purpose or if the evidence is tendered, is what was the real inten- 
tion of the parties to the hypothecation bond ? If the plaintiff is 
not in a position to show that the interest which was hypothecated 
under the hypothecation bond was a limited interest, then the 
Court below must take it as against the plaintiff, thal the family 
property was hypothecated. There may be several other issues to 
be tried in this case which must bo tried when the case is tried on 
the merits. I would accordingly remand this case under s. 562 
and order that the costs here and hitherto should abide the result. 

Straight, J. — I only wish to add a word to what has fallen 
from the learned Chief Justice, in whose remand order I entirely 
concur. The learned Subordinate Judge fas in the course of his 
judgment refened to ruling of my brother Mahmooa and myself 
in Raghubar Singh v. Lachmi JS’arain (2). If the learned Sub- 
ordinate Judge had examined that judgment more closely, he 
would have seen that, in advertence to a ruling of their Lordships 
of the Privy Council in Simbhunaih Pande v. Golap Singh 
(3), I was of opinion that the terms of the sale certificate, which 
was the document of title of the auction -purchaser in that 
(1) L L B.., 13 AIL, 216. (2) Weekly Notes, 1887, p. 291. 

(3) I. L. B., 14 Calc., 572. 
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ease, passed no more than the rights and interests of the father, 1892 
and applying the rule laid down in the Privy Council ruling to p EM Singh 
which I referred, I held that only the father’s interest passed. ^ 

The present case is a very different one, as pointed out by the Sisgh. 
learned Chief Justice. 

Tyrrell, J. — I quite agree with the views expressed and the 
order passed by the learned Chief Justice, and I think that his 
opinion is fortified by the consideration that whereas the mortgagor 
in respect of part of the mortgaged property situate in mauzas 
Eaupur and Earn pur a used the words “haq haquq zamndari 
apna 99 he described another portion of the property hypothecated 
situated in another pargana as “ haq haquq zamindari Aonla 99 with- 
out the qualifying word “apna” Now there is no suggestion that 
any difference exists or was intended to exist as to the extent of 
the rights and interest hypothecated in the two properties respect- 
ively. The bond should be read according to the ordinary rules 
of interpretation in such a way as to mak • the description, so far 
as the word “ apna 99 is concerned consistent with the description 
of similar property in the same document where it is not used* 

I concur in the order proposed. 

Mahmood, J. — The rule of law which I would apply to this 
case is exactly the principle upon which my brother Straight pro- 
ceeded with my concurrence in the case of Beni Madho v. Basdeo 
Patak (1) and where all the principal rulings of their Lordships of 
the Privy Council upon this somewhat complicated question were 
reviewed and considered and a decision arrived at in which I deli- 
vered no judgment other than saying that I was entirely of the 
same opinion. The other case is Bhawani Bakhsh v. Ram Dai (2) 
in which my brothers Straight and Tyrrell, whilst discussing a cog- 
nate case, expressed views which are wholly consistent with the 
case to which I have referred before. 

Here the difficulty arises, not over my having any doubt as to 
the soundness of those rulings, nor any difficulty over a question of 
law* but a difficulty over a question of interpreting a document. 

(i) I. L. B., 12 AIL, 216. 


( 2 ) I. L, B., 13 All., 216. 
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1892 Fortunately this document happens to be In a language which is 
Pem fci N GH m Y 0WD > an( ^ ^ ma J> fb ere f° re > say with some confidence that the 
v. interpretation placed upon this document of the 24th December 
Sisgh E 1875 by the learned Chief Justice is exactly as I understand the 
document: and I am using the language for which I am indebted 
to my brother Tyrrell when I say that even if we allow the fullest 
import to the single word “ zamindari ” in respect of some only of 
the villages, I would understand the word to cover the whole pro- 
perty of the mortgagor, who would, and doubtless did, hold him- 
self to be the owner of all the zamindari of himself and his infant 
children. 

This interpretation is exactly what I understand the language 
of this deed to mean, because these words, u haq haquq zamindari 
apnaf do not by dint of the use of the word “ apna 99 exclude 
other rights such as would in ordinary Urdu idiom exclude those 
rights. A Hindu father holding property belonging to his chil- 
dren doe3 describe his zamindari to be his own. He does not call it 
the zamindari of himself, his children, wife or wives. The wcrd 
“apna” has no significance other than saying “my zamindari 
right.” It certainly cannot mean the exclusion of such other 
rights as the father may hold under the system of joint Hindu 
family property. 

An attempt was made to show by dint of a ruling of a Calcutta 
Division Bench in Uporoop Tewary v. La l la Bandhjse Sit hay (U 
that the use of a word like this would mean that thare was exclu- 
sion of the shares of other members of the joint fampy when the 
father of the family, let me call him paterfamilias , deals with the 
whole property of that family. On account of this discussion it 
was by our order that the original deed of the 24th. August 1864, 
which was the sabject of consideration by the learned Judges of 
the Calcutta Division Bench in the case to which I have referred 
bas been sent for, and it is now before me. It is a document in 
Persian, and I think I should be taking up more time than neces. 
sary if I had to show that the word 44 apna” which is the Urdu 


(1) L L, R„ 6 Calc., 749, 
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word as it occurs in this deed, is not to be understood in the sense 
in which that document used the word “ khucl” nor how far that 
document was fully apprehended by the Calcutta Court. 

All I think is this. This is a deed which conveyed all that the 
executant thereof intended to convey : that he as head of the fami- 
ly intended that all that he called his own should be conveyed, and 
bis position is not that of an ordinary kart a > In the cases to which 
mv brother Straight referred, in the two judgments to which I 
have alluded, and in other eases also, the Privy Oouneil has distin- 
guished the position of a father as the managing member of the 
family from that of an ordinary managing member. Therefore in 
this case the executant being the father, his position must not be 
confounded with that of any other manager of a joint Hindu 
family. This being so, the two rulings to which I have referred 
leave no doubt in my mind that unless it can be proved that the 
mortgage for which the bond of the 24th December 1875, where- 
upon the decree of the 23rd February 1888 was passed, was due 
to immorality of the executant, namely, the father of the present 
plaintiff, I should be inclined to hold that there is no case made 
out why that bond should be set aside or why it should be held 
that only the share of the executant and not of his children passed 
by that deed. I may also add that the decree itself is not well 
prepared, because it refers to the bond itself, and I hav9, therefore, 
considered it necessary to consider the terms of the bond. 

For these reasons I agree in the order which has been proposed 
by the learned Chief Justice. 

Knox, J. — For the reasons given by the learned Chief Justice 
I concur in the proposed order of remand. 

Cause remanded , 

Before Sir John Edge , 1 Zt. t Chief Justice , Mr. Justice Straight , Mr* Justice 
Tyrrell , Mr. Justice Mahmood, and Mr. Justice Knox. 

UDIT SINGH and others (Defendants) v. KASHI RAM (Plaintiff). 
Easement~~Way — JBr esc Action — Landholder and tenant — Act V of 1$S2 
{Easements Act) — Act VIII of 1891. 

There is nothing in Act VIII of .1891 to compel the Court to apply the 
Easements Act (V of 1882) to a suit commenced before Act VIII of 1801 
came into force. 
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1892 A tenant cannot as against his landlord acquire by prescription an ease- 

ment of way in favour of the land occupied by him as tenant, over other 

Ubit SiisroH knd bel0Dging t0 his landlord. 

Ei shi Bam. So held by the Full Bench. Gay ford v. Moffatt (1) referred to. 

The plaintiff in this case was a corn-dealer who established a 
market upon a plot of land which he rented from the defendants. 
To the north of this plot was a piece of waste land belonging to 
the defendants, and access to the market could only be obtained 
through this land. Such access was afforded by a wide opening 
between certain buildings on the west and east. In January 1886 
the defendants built on their own land a wall across the opening, 
cutting off all communication from the north to the plaintiff’s 
market. On the 16th March 1886 tbe plaintiff instituted the 
present suit, in which he olaimed the demolition of the wall, a 
declaration that he was entitled to an easement of way by pre- 
scription through the defendants’ waste land to the market, and 
damages for the loss of business at the market caused by the erec- 
tion of the wall and obstruction of the passage. 

The Court of first instance (Munsif of Balia) decreed the 
claim. On appeal by the defendants, the District Judge of Ghazi" 
pur affirmed the Munsif’ s decree. The defendants preferred a 
second appeal to the High Court. 

The appeal came for hearing before Mahmood, J., who directed 
that the case should be laid before the Chief Justice, with a recom- 
mendation that three questions (which are stated in the judgment 
of Edge, C.J., below) should be referred to the Full Bench, 
These questions were accordingly ordered by Edge, C.J., to be 
referred to a Full Bench of five Judges. 

Mr. Roshan Lal y for the appellants. 

Munshi Kashi Prasad , for the respondent. 

Edge, C.J. This is a second appeal in a suit brought by 
tenant against his landlords, in which the tenant alleged that he 
had acquired by user an easement or right of way over the adjoining 

(1) L. Ii., 4 Ok. A,, 133. 
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land of his landlords. The questions which w© are asked to 
decide in order to dispose of this suit are as follows : — 

£fi (1) Whether Act VIII of 1891 is retrospective, that is, 
whether, by dint of the enactment, Act V of 1882 governs this case. 

(2) Whether a tenant or occupier of land can acquire for his 
own benefit a right of easement under s. 26 of the Indian Limita- 
tion Act (XV of 1877) or under the Indian Easements Act (V of 
1882) read with Act VIII of 1891. 

u (3) If so, whether the tenant can acquire an easement 
against his own landlord.” 

The alleged cause of action was the building by the landlords 
of a wall which interfered with the right of way claimed. So as 
to avoid any mistake as to my meaning, I should point out that 
the tenant does not allege that his holding had at the time it was 
let to him the right of way in question as appurtenant to it, nor 
does he allege that the landlords granted any such right of way as 
appurtenant to the holding, nor again does he allege that the way 
claimed was what is known in law as a way of necessity ; he merely 
alleges that he as the tenant in the occupation of his holding had 
by user obtained a right of way against his landlords, over their 
adjoining land. In my opinion it is contrary to common sense 
that any such right as is here alleged could possibly have been 
acquired. Such right could only have been acquired, if at all, in 
respect of the holding occupied by the plaintiff. That holding is 
the landlords’ holding, and they, the landlords, are in possession of 
it through their tenant the plaintiff. The plaintiff is not an owner 
claiming a right in respect of a dominant tenement over another, 
servient, tenement ; he is not claiming his right for cr on behalf 
of his landlords ; but he is claiming it adversely to them, although 
for and on behalf of their own property. The law, as I conceive 
it to be, was very concisely put and illustrated by Lord Cairns in 
his judgment in Gayford v. Moffatt (1). That was a case in which 
a tenant was claiming a right of easement over his landlord’s 
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(1) L. E., 4 Cb. A„ 13*. 
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1892 property as aright acquired by the tenants not granted by the land- 
Ulit Sisgh lord. Lord Cairns said— “But it is not necessary to examine 
_ the user, for this reason, that if there is a person to whom the 
iWxiI owner of two closes has demised one of them, and if in order 
to get at that one there is a necessity to cross the other close 
which was not demised, and if, in the course of years, from the 
circumstance that the landlord had no particular occasion to use 
the close for any other purposes, or that he was not strict in 
obliging his tenant to adhere strictly to the way, he had allowed 
the tenant for his convenience occasionally to make deposits of 
this kind on other parts of the close, still it is utterly impossible 
that by such a course of proceeding the tenant as against his 
landlord could acquire any easement whatever. An easement 
must be acquired in respect of some tenement, and the only 
tenement in respect of which this easement could be acquired, 
and which itself would become the dominant tenement, is the 
demised close. But the possession of the tenant of the demised 
close is the possession of his landlord, and it seems to be an utter 
violation of tbe first principles of the relation of landlord and tenant 
to suppose that the tenant, whose occupation of close A was the 
occupation of his landlord, could by that occupation acquire an 
easement over close B, also belonging to his landlord, the duty of 
the tenant being to take care that if he is passing over close B at 
all, he should do nothing on it more than his lease authorized him 
to do, and it must be supposed for this part of the argument that 
the lease in this ease authorized him to do no more than cross the 
yard without any right of depositing goods on it. 55 In that case it 
must be observed that it was assumed that the lease granted a right 
of way, but not the right claimed by the tenant to deposit goods on 
the neighbouring close of his landlord, I would answer the first 
question by saying that Act V of 1882 does not govern this 
ease, inasmuch as it was not made applicable to these Provinces 
until after this suit commenced, and there is nothing in Act VIII 
of 1891 to compel us to apply Act V of 1882 to a suit commenced 
before Act VIII of 1891 came into force, I would answer the 
second and third questions so far as they are applicable to the facts 
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of this case in the negative, and further with regard to the Indian 1892 
Easements Act (Act No. Y of 1882) I would draw attention. to s. Udit Sixgh 
12 of that Act. The result is that I would allow the appeal and ^ 
dismiss the suit with costs in all Courts. 

Straight, J. — I entirely agree with the learned Chief Justice 
both in his answer to the questions referred and in the decree 
which he proposes to make in the appeal. 

Tyrrell, J. — I am entirely of the same opinion as the learned 
Chief J ustiee. 

. MahmqqDj J. — I also am of the same opinion ; but there is one 
point which I wish to explain, and that is that the passing of Act 
YIII of 1891, which extended the operation of the Indian Ease- 
ments Act (Y of 1882) to these Provinces, cannot, in the absence 
of express words, he taken as retrospective, or as either disturbing 
existing rights or creating new’ ones. Therefore till the date of the 
coming into force of Act YIII of 1891, there was no law in this 
part of the country go reining questions of easements except s. 26 
of the Indian Limitation Act (XV of 1877) and such portions of 
the Common Law as were applicable to those questions. Another 
point which I wish to add relates to the emphasis laid by 
Mr. Jwala Prasad in regard to the use of. the words “owner or 
occupier of certain land ” as those words occur in s. 4 of the Indian 
Easements Act in the definition of the word “ easement,” and also 
I wish to refer to s. 12 of that enactment in order to say that 
neither the definition contained in the former section nor anything 
in the latter section militates against the view which the learned 
Chief Justice has expressed. The Indian Easements Act may be 
referred to. and taken for what it is worth in settling disputes 
arising before the Act was extended to these Provinces, but it 
does not in any way negative the views expresed by the Chief 
Justice and concurred in by brother Straight. Then come the 
other two questions of my referring order, and as to these I have 
merely to add that I agree not only in the judgment of the learned 
Chief Justice but also in the decree proposed by him. 
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3893 Knox, J. — I am of the same opinion as the learned Chief 

~ ~ Justice both as to the answer to the reference and as to the decree 

Udit Singh 

». which he proposes to pass in the appeal. 

Kaesz Eam. appeal was accordingly allowed and the suit dismissed 

with costs.] 
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Before Sir John Edge, Kt., Chief Justice and Mr Justice Tyrrell • 

MUHAMMAD HUSAIN (Defendant) v. DIP CHAND and othees 

(Plaintiffs).* 

Hindu Law ~ Joint Hindu family — Simple money decree against father how 
far binding upon son ’s interest in the joint family property ^Execu- 
tion of decree — Civil Procedure Code , section 237 . 

With reference to the question whether the whole joint family property 
or only the interest of the father therein is liable under a decree obtained 
against a Hindu father, held that where there is nothing to show any 
limitation of the extent of the interest sold, whether the sale took place 
in execution of a decree on a mortgage or of a simple money decree, it may 
be presumed that the family property and not the mere undivided share of 
the father was sold. Pent Singh v. Partab Singh (1) referred to. 

The specification required by section 237 of the Civil Procedure Code, of 
the judgment-debtor’s share or interest in immoveable property sought to 
be attached, should state distinctly whether it was the judgment-debtor’s 
undivided share or the family property in which the judgment-debtor had 
an undivided share, which was sought to be attached, and should also 
specify what that family property was. If the specification merely referred 
to the judgment-debtor’s share and interest in what was the family pro- 
perty, the Court would hold, unless something to the contrary appeared, 
that the sale was of that share and interest only. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sundar Lai \ for the appellants. 

Mr. A L H» 8, Held and Munshi Ham Hrasad^ for the respond- 
ent, 

* Second appeal No. 1800 of 1885 from a decree of W. R. Barry, Esq,, District Judge 
of Aligarh, dated the loth June 1885, reversing a decree of Maulvi Sami-ullah Khan, 
Subordinate Judge of Aligarh, dated the 30th June 1883. 

(!) I* Ante h p. 179. 
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Edge, C.J., and Tyrrell, J. — The appellants in this second 
appeal are auction- purchasers or representatives of auction-purchas- 
ers who purchased at an auction sale in 1861 held in execution of 
a money decree obtained against one Duli. The suit out of which 
this appeal has arisen was brought by one Dip Chand, a grandson 
of Duli, against these appellants, or those since dead whom they 
now represent. We shall refer to the appellants as the defendants 
in-this suit for brevity’s sake. Dip Chand was born before that 
sale of 1861, and was at the time of that sale a minor. Since this 
appeal was filed Dip Chand died and his father, Sita Earn, was 
brought on the record to represent the interest of Dip Chand in 
the appeal. The suit was to obtain possession of Dip Chand ’s 
share, namely, one-sixth, in the property which the auction-pur- 
chaser took possession of after the sale to them by auction in 1861. 
The question has been, what was the property sold, that is, was 
the property sold the whole of the undivided family property in the 
mauza, or was it merely Duii’s undivided share in the family pro- 
perty, in other words, his right to partition ? The lower appellate 
Court found that Dip Ohand’s share was not sold. The meaning 
of that finding is that the only share which was sold in execution 
of that money decree in 186 i was the undivided share of Duli in 
the family property. It has been contended by Pandit Suiidar Lai 
that on the authority of Beni Madho v. Basdeo Patah{ 1) and the 
recent Full Bench ruling in Pern Singh v. Pariah Singh( 2) the 
lower appellate Court should have found as a question of law that 
the whole family property, and not Duli’s undivided share, was sold 
at the auction sale in ] 861. On the other hand, Mr. Reid for the re- 
spondent has referred to Eardi Narain Saha v. Ruder Perkath Aimer 
(2) and Maruti Sukha Ram v. Babctjifi), and has contended that the 
decree in execution of which the auction sale took place having 
been a money decree against Duli and not against the members of 
the joint Hindu family, the lower appellate Court’s finding is cor- 
rect in law. He has pointed out that in each of the eases cited by 
Pandit Sundar Lai the sale had either been effected or threatened 

(J) I. L. R., 12 All., 90. (2) Ante, p. 179, 

(3) I, L. R., 15 Bom., 87, 
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1892 in execution of a decree obtained on a mortgage. We abide by 
Muhammad a 6 view expressed in effect in the recent Full Bench ruling that 
Husain where there is nothing to show any limitation of the extent of the 
Dip Chand. interest sold, whether the sale took place in execution on of a decree 
on a mortgage or in execution of a simple money decree obtained 
against the father, a member of a joint Hindu family, it may be pre- 
sumed that the family property and not the mere undivided share 
of the father was sold. Such a case can rarely arise where the de- 
cree is a money decree simply, because the creditor seeking execu- 
tion of his money decree is bound under section 237 of the Code of 
Civil Procedure to set forth in his application for attachment of the 
property a specification of his judgment-debtor’s share or interest 
in the property sought to be attached. Section 238 of the Code 
would also bear on such a case where the property was registered 
in the Collector’s office. In our opinion such specification should 
state distinctly whether it was the judgment-debtor’s undivided 
share or the family property in which the judgment-debtor had an 
undivided share which was sought to be attached and should 
also specify what that family property was. If the specification 
merely referred to the judgment-debtor’s share and interest in what 
was the family property, we should be prepared to hold, unless some 
thing to the country appeared, that the sale was of that share 
and interest only and nothing else. At the time of the execution 
proceedings in which the sale of 1861 took place Act No, VIII of 
1859 was in force, and by section 213 of that Act an application 
for attachment of immoveable property required a specification simi- 
lar to that required under section 237 of Act No. XIY of 1882. 
Neither party apparently put in evidence the execution proceedings 
of 1861. There was however some other evidence on the record, on 
which the lower appellate Court found that the decree in execution 
of whkh the sale of 1861 took place was a decree against Duli and 
others who were strangers to the joint family and in respect of a 
matter in which the joint family was not interested and in which 
Duli had not represented the joint family. There is some evidence 
on the record that Duli was made liable in that matter not as 
a principal, but merely as a surety. It appears to us that there is 
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evidence, slight though it may he, to support the finding of the 
lower appellate Court that Dip Ohand's one-sixth was not sold in 
1861. Pandit Sundar Lai raised a further contention* namely, that 
this suit was barred by section 13 of the Code of Civil Procedure. 
It appears that Sita Ham and his brother Nathu brought a suit 
against the purchasers of 1861 to recover the whole of the property 
which they had taken possession of after the sale, their case being 
that Duli’s liability arose out of an immoral contract from a Hindu 
point of view. That suit was dismissed. It appears to us that 
that dismissal does not operate as res judicata in this suit. In that 
suit Sita Ram and Nathu appear to have been suing on their own 
behalf. It does not appear that either of those plaintiffs repre- 
sented Dip Chand, although Sita Ram was in fact Dip Ohand’s 
father. The accident that Sita Ram for the purpose of defending 
this appeal has been brought upon the record as the legal repre- 
sentative of Dip Chand has, so far as we can see, no bearing on 
this question. It was Dip Chand who obtained the decree from 
the lower appellate Court and Sita Ram is merely here to defend 
that decree, supporting the decree and the rights of the person 
whom he represents. There is a slight error, we are informed, in 
the decree below. The decree will stand for delivery of possession 
of one-sixth of the property of which the auction-purchasers who 
are now before us, or represented, got possession under the auction 
of 1861 and for proportionate mesne profits calculated on the basis 
of the profits ascertained below. To that extent the decree below 
will, if necessary, be varied, in other respects the appeal will b© 
dismissed with costs. 

A ppeal dk m used. 

Before Sir John Edge , JT£., Chief Justice t and Mr. Justice Blair, 

JAEAR HUSAIN and another (Defendants) v. MAS HUE A LI 

(Plaintiff).* 

Suit for recovery cf possession of immoveable property — Limitation — 
Adverse possession — Burden of proof —Act XV of 1877 ( Limitation Act), 
s. 28. 

Where a suit for the recovery of possession of immoveable property is 
resisted by a plea of adverse possession for more than twelve years, the 

•First Appeal No. 40 of '1891 from an order of Balm Mriton joy Mukerjee, Sub- 
ordinate Judge of Benares, dated the 28th March 1869. 
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question of limitation becomes a question of title, and it lies upon tie 
plaintiff in the first instance to give satisfactory prima fane ender.ee of 
his possession within twelve years of the suit. Molima Chunder Mozoomdar 
v. Mohesh Ghunder Neoghi (1) and Parmamnd Misr v. SaMb AH Q) 
referred to. 

The facts of this ease, so far as they are necessary for the pur- 
poses of this report, appear from the judgment of the Court, 

Munshi Jwala Prasad and Munshi Kashi Prasad, fur the 
appellants. 

Mr. Aba ul Majid, for the respondent. 

Edge, C.J., and Blair J.— This was a suit for possession 

brought by a husband of a deceased Muhammadan lady against her 

brother and her brother’s son. The plaintiff alleged that he was 
dispossessed in 1887. The defendants alleged that the plaintiff and 
the lady through whom he elaims had never been in possession, 
and that the defendants had held adverse possession for more than 
twelve years. The first Court dismissed the suit as barred by 
limitation. The District Judge on appeal set aside this decree of 
the first Court, and finding that twelve years’ adverse possession was 
not established, made an order of remand under s. 562 of the Code 
of Civil Procedure. From that order of remand the appeal has 
been brought. The District Judge did not try the issue as to 
whether the plaintiff had been in possession within twelve years 
before suit; he assumed that in a case of this kind the onus of 
proof was upon the defendant, and he in fact found no facts on 
which we could infer that he thought the plaintiff had made out 
a prima jacie case of possession within twelve i ears. 

"We are satisfied that where a plaintiff comes into Court alleging 
that he has been dispossessed within limitation, and when the defence 
is adverse possession, the question of limitation becomes a question 
of title. The plaintiff must at least give seme prima facie evidence to 
satisfy the Court in the first instanoe that he was in possession 
within twelve years before the defendant can be called upon to make 
out his defence of twelve years’ adverse possession. Apparently that 
is the result of the decision of their Lordships of the Privy Council 


(!) I. L. R., 16 Calc., 473. 


(2) I. L. R., 11 All., 438. 
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in the case oi*MoStma Chunchr Mozoomdar v« MoJmh Ohiwder Neo** 
a hi (1). The authorities which show that s. 28 of the Indian 
Limitation Act of 1877 makes limitation a matter of title to ba 
proved by the plaintiff in suits for the possession of property are 
collected in the case s o£ Parmanand Alisr v. Sahib All (2). In the 
present case the District J adga had not tried , or apparently con- 
sidered, the question as to whether plaintiff had proved, primd 
facie or otherwise, title within twelve yens before suit. Ga that 
point lie seems to have expressed no opinion on the plaintiff's 
evidence at alL Before gffng into the question as to whether the 
defendants had or had net a title by adverse possession, the 
District Judge ought to have satisfied himself and expressed an 
opinion that there was primd facie proof that the plaintiff had a 
subsisting title at the commencement of the suit. We set aside the 
order of remand and remand the ease under s. 562 of the Code of 
Civil Procedure to the Court of the District Judge for him to try 
the issues which arise in the case and to dispose of the appeal 
according to law. It may be that the District J adge may find 
the question of limitation either way. We express no opinion 
on the facts on either side as to the question of limitation. Costs 
here and hitherto will abide the result. 

Cause remanded. 


Before Sir John Edge, Ki* t Chief Justice , and Mr. Justice Tyrrell. 

ALI AHMAD (Plaintiff) i\ RAHMAT-ULLlH 
(Defendant).* 

Construction of document — Mortgage — Sale — Bai-bil-ivafa , nature of— 
Act IF of 1SS2 {Transfer of Property Act), s. 08 — Pre-emption.] 

The transaction known to Muhammadan law as a ba UhiUwafa is a 
mortgage within the meaning of s. 58 of Act IV of J8S2, and not a sale. 

The plaintiff in a suit for pre-emption had, prior to the sale of the 
property claimed, executed a deed in respect of Ms share m the village in 
virtue of widen he claimed the right to pre-empt, the material portion of 
which deed was as follows Thirdly, if I, the vendor, or the heirs of 
me, the vendor, Ali Jan, alias Ali Ahmad, should pay off the entire con- 
sideration money mentioned above on the Puranmashi of Jetk Sudi 1299 

* Second Appeal Xo. 1125 of 18S9 from a decree of Kai Lalta Prasad; 
Subordinate Judge of Ghazipur, dated the 9th July 1889, reversing a decree 
of Maulvi Sayyid Zain-ul-abdin, Munsif of Rorautadih, dated the lStl i 
J anuary 1889. 

(1) I. L. R„ 16 Calc., 473. 
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f as li to tlie said purchaser, 3he should without any objection or hesitation 
receive the money, anrl, returning the property sold, described above in the 
document, to me the vendor, revoke the sale.” 

Held that this deed was a halbil-icafu or mortgage by conditional sale, 
and that as the conditional sale had not become absolute at the time when 
the rkht of pre-emption accrued, the conditional vendor or mortgagor was 
still a shareholder in the village, and therefore had still a subsisting right 
of pre-emption. Bkagwan Sahai v Bhagwan Din (1) distinguished. 

The facts of this case sufficiently appear from the judgment of 


the Court. 

Mr. A bdul Majid 3 for the appellant, 

Munshi Kashi Prasad , for the respondent. 

Edge, 0. J. } and Tyrrell, J.— The plaintiff, who is the appel- 
lant here, brought his suit for pre-emption in the Court of the 
Munsif of Eorantadih, The suit is based on the village wajih - 
al-arz and a sale-deed dated the 20th of October 1887, The ven- 
dor and vendee were made defendants to the suit. The defendant, 
who was the vendee under the deed of the 20fch of October 1887, 
pleaded several matters by way of defence. Amongst other 
defences he alleged in effect that the plaintiff had, prior to the 
20th of October 1887, ceased to be a shareholder in the village. 
In support of that defence the defendant vendee relied upon a 
deed which had been executed by the plaintiff on the 30th of 
September 1887, and which was registered on tbe 19th of October 
1887, and contended that that deed was a deed of absolute sale by 
which all the interest of the plaintiff in the village had been 
assigned by him to a third party. On the other hand, the plaintiff 
contended that the deed of the 30th of September 1887 was a 
conditional sale-deed, and that the transaction evidenced by that 
deed was a mortgage by conditional sale within the meaning of 
8. 58 of the Transfer of Property Act, 1882 (Act No. 1Y of 1882), 
and that as mortgagor he was and continued to be a shareholder 
in the village within the meaning of the wajib-ul-arz. 

The Mnnsif gave the plaintiff a decree. The defendant, the 
vendee, appealed. The lower appellate Court holding that, under 
the deed of the 30th of September 1887, the plaintiff had 
(1) L; R., 17 I. A., 98 8, C. ; I. L. B., 12 AIL, 387. 
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absolutely assigned bis share in the village, made a decree setting 
aside the decree of the first Court and dismissing the suit. From 
that decree this second appeal lias been brought. The only issue 
determined by the lower appellate Court was -that as to the effect 
of the deed of the 80th of September 1887, 

The material condition in the deed of the 30th of September 
1887, as translated by the head of the Translating Department of 
this Court, is as follows : — Thirdly, if I, the vendor, or the heirs 
of me the vendor, Ali Jan, alias Ali Ahmad, should pay off the 
entire consideration money mentioned above on the Puranmashi 
of Jeth Sudi 1299 fasli to the said purchaser, she should without 
any objection or hesitation receive the money, and, returning 
the property sold, described above in the document, to me the 
vendor, revoke the sale/* The words have been translated as 
45 revoke the sale ” are “ ikala bat. 79 

Wilson’s Glossary of Judicial and P avenue Terms (London, 
W. EL Allen & Co,, 1855) gives the meaning of the word ikala 
thus :• — “ Ikala. The cancelling or dissolution of a sale on condition 
of furnishing an equivalent for the original price of the article ; 
breaking a contract or engagement.” In the second edition of 
Hamilton’s Hidaya by Grady “ikala 79 is thus defined cS Ikala 
literally signifies to cancel. In the language of the law it means 
the cancelling or dissolution of a sale.” The lower appellate 
Court translated “ikala bai ” as “ re-sell.'’ Mr* Abdul Majid for 
the appellant relied upon s. 58 of the Transfer of Property Act, 
1882, and the case of Thumbusamy Mooddly v. Mahomed Mimain 
Roivthen (1) and Sahih-un-nissa Blbi v. Hafiza Blbi (2). 

Mr. Kashi Prasad , for the respondent, cited the cases of 
Musammat Chando v. Hakeem Alm-ood-deen (3); Rajjo v. Lahnan 
(4) ; Bhajan v. Mushtak Ahmad (5) ; and Bhagwan Sahai v. 
Bhagwan Bin (6). 

’ (1) L, E„ 2 I. A., 211 S. G; (3) N.-W. P. EL C. Eep.* 1874, p. 28. 

I. L. B., 1 Mad., 1. (4) I. L. E„ 5 AIL, 189. 

(2) I. L, E„ 9 AIL, 213. (5)" I. L. 1L, 5 Ail, 324. 

(6) L. 17 I. A., 98. 
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The decision in Musammaf Chando v. Hakeem Alim-ood-deen 
(1) does not; appear to ns to have any bearing on the question 
before ns, as the rights of the parties here must be determined by 
the contract or the village custom contained in the wajib-uLarz and 
by the construction of the deed of the 30th September 1887, 
having regard to the Transfer of Property Act, 1882. 

The case of Eajjo v. Lahnan (2) does not apply. In that case 
the person who claimed to enforce a right of pre-emption under a 
mjih-v.I-arz had in anticipation mortgaged to a stranger, i.e., to 
a person who was not a shareholder in the village, the very share 
which he sought to pre-empt. 

The ease of Bhajan v. Mushtak Ahmad (3) has no possible 
bearing on ihi3 case. The translation there evidenced by the 
instrument of July 1870 was an absolute sale. Whether the 
vendor in that case could have enforced the subsequent agreement 
of November 1870, we need not consider] 

Mr. Kashi Prasad strongly contended that the decision of their 
Lordships of the Privy Council in Bhagwan Sakai v. B hag wan 
Bin (4) governed this case, and that applying the principle of 
that decision we were bound to construe the deed of the 30th of 
September 1887 as a deed of absolute sale and not as a mortgage 
by conditional sale. If the facts in the two cases were the same, 
and if the Transfer of Property Act, 1882, was equally applicable 
to the two cases, we would without doubt be bound to take the law 
to b© applied in this case from their Lordships of the Privy .Council 
and to apply it without hesitation. It is doubtful how far, if at 
all, the attention of their Lordships of the Privy Council was drawn 
in the ease of Bhagican Bahai v. Bhagwan Bin (4) to the origin and 
object of the bai-bil-wafa form of mortgage which was introduced 
to enable Muhammadans, contrary to the precept of the Muham- 
madan law against lending money at interest, to lend money at 
interest and to obtain security for the repayment of the principal 

(1) N.-W. P. H. C. Hep,, 1874, p. 28. (3) I. L, B., 5 AIL, 324, 

(2) 1. 1, E.,5 AIL, 180. (4) L. B., 17 I. A., 98 ; I* L, B„ 

12 AIL, 387. 
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and interest. It may be doubted if their Lordships of the Privy 1393 

Council were Informed that It was possible that the bai-Ml-wafa alx Ahmad 

mortise transaction was, at least by the people of these Provinces, ' t? - 
° c , . , Bahmat- 

fcefore their Lordships’ decision, understood as being capable of ULLAH , 

being effected la differant ways, as, for instance, by a deed which 
purported to assign the property absolutely, but which contained 
a stipulation for a right of re-purchase, or by two contemporaneous 
deeds, one of which purported to effect an absolute and uncon- 
ditional sale, and the other of which was an agreement that the 
apparent vendor should have a right of re-purehase 9 and that, as a 
rule, the common lump price mentioned in each of such deeds did 
not represent the actual price paid by the apparent vendee, but 
represented that price plus interest calculated, frequently at a 
usurious rate, for the period during- which it was agreed that the 
right of re-purchase should subsist, an arrangement which could 
hardly bo consistent with such a transaction being one of an 
absolute sale and not one in the nature cf a mortgage. 

In such a ease it would be hardly eondsieni with justice, equity 
or good conscience to treat the transaction as other than what it 
in fact was, or was admitted to have been, or to construe the docu- 
ments as if they had been drafted by a conveyance? of Lincoln’s 
Inn In accordance with English decisions which might be wholly 
unknown to the people of this country and wholly inapplicable to 
the form and object of the contrast as understood by the parties 
In India, or to deprive either party of the remedy recognized by 
the Indian Limitation Act, 

In this part of India for many centuries conveyancing folio we I 
the Muhammadan forms. 

It may also be doubted if the attention of their Lordships of 
the Privy Council was drawn to the passage in the judgment of 
this Court in which iff was staled, as was the fact : — 

“ The plaintiffs contended that the sale was a conditional sale 
or a mortgage by conditional sale. The correctness of this conten- 
tion was admitted on behalf of the appellant.” 
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1892 The appellant -was the one of the defendants who had appealed 

: from the decree of the Subordinate Judge of Cawnpore who had 

An Ahmad # 

©. held that the transaction was one ot mortgage. The appellant m 

Vllah?' that case was represented by two of the most experienced lawyers 
then prac tising in this Court, who had been for years familiar with 
the different forms in which a bai m bil~icafa mortgage transaction 
was effected in these Provinces. Unfortunately this Court did not 
think it necessary to state in its judgment its reasons for agreeing 
with what was conceded on behalf of the parties to the appeal, 
namely, that the transaction was one which was intended by the 
parties to it to be a transaction of mortgage. Whether any of 
those considerations would have influenced their Lordships of the 
Privy Council to take a different view of the transaction, we are 
unable to gay. As in duty bound, we accept the decision as it 
stands, as an authoritative exposition of the law to be administered 
in this country in a similar case. This is an apparent distinction 
between that case and this. In that case the contract which was 
alleged by one side and admitted on behalf of the other side in this 
Court to be a contract of mortgage was evidenced, if at all, by two 
contemporaneous documents, whilst in this ease the contract is con- 
tained in one document, and is obviously a mortgage within the 
meaning of clause (c) or of clause (e) of s. 58 of the Transfer of 
Property Act, 1882. It is not necessary for. the purposes of this 
case to decide which of those clauses of the section applies to it 
Taking that view of the transaction as evidenced by the deed of 
the 30th of September 1887, we hold that the plaintiff had not by 
reason of the mortgage of the 80th of September 1887 ceased to 
be a shareholder in the village, and that he was not by reason of 
his having mortgaged his share in the village disentitled to main- 
tain this suit for pre-emption. As the other issues in the case have 
not been tried by the lower appellate Court, we remand the case, 
under s. 566 of the Code of Civil Procedure, for the trial and deter- 
mination of the other issues raised by the memorandum of appeal 
which was filed in the lower appellate Court. Ten days will be 
allowed for filing objections after the return has been received. 

Case remanded . 
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FULL BENCH. 


Before Sir John Edge , j Kt. f Chief Justice, Mr, Justice Straight, Mr. Justice 
Mahmood, and Mr, Justice Knox. 


18S2 

March 10, 


DEOHI HAN DAN RAI and another (Applicants) v . TAPESRX 

LAL AND OTHERS (OPPOSITE PARTY). 

Execution of decree —Default of purchaser at sale in execution — Deficiency 
in 'price arising on re-sale— Order against defaulter to make good such 
deficiency — Appeal — Civil Procedure Code, ss . 2, 293 , 540, 338. 

No appeal lies from an order under s. 293 of the Code of Civil Pro ce- 
dar e directing a defaulting purchaser at a sale in execution of a decree to 
make good the loss happening on a re-sale occasioned by his default. Earn 
Dial y , Pam Das (1) and Baijnath Sahai v. Moheep Narain Singh (2) 
dissented from. Soudagar Mai v. Abdul Rahman Khan (S), Rahim Buksh 
y, Dhuri (4) followed. 

So held by Edge, C. J., Mahmood and Knox, JJ., Straight, J., 
dissenting. 

This was an appeal under s. 10 of the Letters Patent from a 
judgment of Tyrrell, J* The appellants, Deoki Nandan Ral and 
Sheo Balak Rai, purchased certain immoveable property at an 
auction sale in execution of a decree on the 20th May 1888. The 
price at which the property was sold was Rs. 800. As the pur- 
chasers did not pay the purchase money within the time required 
by section 307 of the Civil Procedure Code, the sale was set aside, 
and the property was re-sold under section 308 on the 22nd 
August 1-388, when it was purchased by one Baldeo.Lal on behalf 
of Musanmiat Sona Kuar for the sum of Rs. 245. Thereupon 
the decree-holder applied in the Court of the Munsif executing 
the decree to recover from the defaulting first purchasers the 
difference between the prices realized at the two sales, and these 
purchasers on their part filed objections. Those objections were, 
however, overruled, and the Munsif, acting under section 293 of 
the Code of Civil Procedure, ordered the purchasers to make good 
the deficiency. The objectors appealed to the Subordinate Judge 
of Ghazipur, who allowed the appeal, holding* that as the officer 
conducting the sale had not certified under the provisions of 
section 293 the circumstances under which the re-sale took place 

(1) I. L. E., 1 All., 181. (3) Weekly Notes, 1890, p. 8&. 

(2) I. L. R., 18 Calc., 535, (4) I. L. R., 12 All., 897 . 
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the Munsif was not competent to make the order under appeal. 
From this decision, the decree-holders appealed to the High Court. 

Munshi Juala Prasad , for the appellants- 

Mr. J. E. Howard , for the respondents. 

Tyrrell, J.— This is a second appeal from the appellate order 
made by the Subordinate Judge of Ghazipur reversing the decision 
of the Munsif executing the decree, who made an order under sec- 
tion 293 of the Civil Procedure Code directing the defaulting auc- 
tion purchaser to make good the loss which his default brought 
about. The learned vakil, who appears for the decree-holders 
appellants, contends that the order of the Munsif was unappealable. 
It seems to me that the contention is sound. An order under sec- 
tion 293 is not appealable as an order under section 588 of the 
Civil Procedure Code. To be appealable, then, it must be regarded 
as an order under section 244. It is not such an order, for Deoki 
Naudan Rai, who made an abortive final bid at the first sale, can- 
Lofc be said to be in any sense a party to the execution of the 
decree. A doubt as to appellate jurisdiction in regard to orders 
under section 293 was suggested in the Calcutta Court in Ramdhani 
Sakai v. Raj rani Kooer (1), and I am informed that the first bench 
of this Court has recently ruled that an order under section 293 is 
not appealable. Unfortunately I cannot find the judgment (2), 
but I have very little doubt that the order in question was un- 
appealable. The decretal order of the Court below must be set 
aside ; that of the Munsif restored, the appeal being decreed with 
all costs. 

From this decree an appeal under s. 10 of the Letters Patent 
was filed by the defaulting purchasers, which appeal coming on 
to be heard by Edge, 0. J., and Straight, J., was, by their orders 
of the 5th January 1892, directed to be laid before a Bench con- 
sisting of the Judges of the Court other than the Judge from 
whose decree the appeal was .brought. 

Mr, T, Genian , for the appellants. 

Munshi « uala Prasad, for the respondents. 

-u) 1, L, ]?., < Calc., 387. (2) Weekly Notes, 1890, pa go 85, 
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Mahmood, J. — This is a Letters Patent Appeal under s. 10 1892 

from the judgment of my brother Tyrrell, in which he held, as Deoei 

his judgment shows, that no appeal lay either to the lower NakbanRm 
appellate Court ox to him. Tapesei Ial, 

A preliminary difficulty occurred in my mind in this ease as to 
whether or not an appeal lay to this Bench under s. 10 of the 
Letters Patent in view of the recent Full Bench ease cl 
Muhammad Namullah Khan v. Ihsanullah Khan (1). But upon 
full consideration, and inasmuch as the ground of appeal contests 
the judgment of my brother Tyrrell, whatever view I may enter- 
tain as to the validity of the judgment, I am of opinion that this 
appeal lies. This view is consistent and indeed in conformity 
with what was ruled by me in an earlier ease where I held that 
the mere circumstance that an appeal did not lie to the lower 
appellate Court does not oust the jurisdiction of a higher Court of 
appeal to hear an appeal from a decree passed by such lower 
appellate Court* 

We are therefore seised of this ease as an appeal, and as such 
I understand that the appeal comes before us and that this Bench 
has to deal with it* The ease has eorae up for hearing before the 
learned Chief Justice and my brother Straight, and by their order 
of the 5th January lb92 they referred the whole case to us ? 
namely, the Judges of the Full Bench. In that order of reference 
the points which really arise in the ease have been succinctly but 
clearly stated, and I do not wish to add anything to what is said 
there. 

What I have to consider is the solitary question which arises 
before me sitting here in the Full Bench, and that is this, namely, 
whether or not orders under s. 293 of the Code of Civil Procedure 
are matters which can be made a subject of appeal to any Court 
at all. In considering this question one thing is important, and 
that is this, that if any orders made under s. 293 are orders, you 
have to search for a right of appeal from those orders, and in that 
search the Code leaves no doubt in s. 588 that that search must te 
limited to the four corners of that section and nowhere else. g 0 
that if these orders are orders, as distinguished from decrees, then 
(i) Weekly Notes, 1892?, page 14. 

29 
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there is no doubt and the section is clear enough : I mean s. 588 is 
— clear enough to show that it contains a prohibition as to appeals from 
Nasbah Bai orders other than those specified in that section. In that section 
TapesexLal. there is one thing which I wish to point out, and for that I am 
indebted to the learned Chief Justice, namely, that whilst in cl. (16) 
orders under s. 294 are declared appealable, there is a significant 
silence as to the appealability of orders under s. 293, and this signi- 
ficance is all the more significant, because s. 294 is somewhat cog- 
nate in its nature to the provisions of s. 293 which immediately 
precedes it. Holding the rule expressio unius exclusio atterim , 
and taking that to be the sound principle of interpretation, I 
regard the absence of s. 293 from the various clauses of s. 588 as 
signifying that no orders under that section were to be rendered 
appealable. 

Then comes a greater question upon which my judgment must 
proceed, and that is this. The difficulty over s-. 293 arises over the 
last part of that section, because it says that the deficiency of the 
price “shall at the instance of either the judgment-creditor or the 
judgment-debtor be recoverable from the defaulter under the rules 
contained in this chapter for the execution of a decree for money/’ 
I have quoted these words on purpose, because I have long 
held the view, expressed in numerous cases from the Bench in this 
Court, that whilst a clear distinction must be drawn between the 
rules of substantive law and the procedure law, so, in considering 
the rules of procedure itself, there must be a distinction drawn 
between that which is purely indicative of the modus operandi and 
that which is otherwise a rule of procedure only for the purposes 
attaining substantive rights when they are infringed. The onlv 
* reason for holding that an order under s. 293 becomes an order 

such as that contemplated by s. 244 can be founded on the words 
I have already quoted, namely, that the deficiency of price “ shall 
be recoverable from the defaulter under the rules contained in 
this chapter for the execution of a decree for money,” 

There is no doubt that such money can be so recovered, that is 
to say, by means of attachment, by arrest and by whatever 
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procedure there may be. The question is: Is it therefore an order , iggg 
which becomes a decree by dint of the definition of that term in s, 2 “ e — * 
of the Civil Procedure Code ? Now, there the Legislature in the Nandan Bai 
first place fully realized that the word “ decree ” when loosely used t 1pes ^ i ^ a] . 
may be confounded with “ order ” and that the word “order” when 
loosely used may be confounded with 6i decree ” and therefore the 
definition there is very specific. It is needless to read the whole 
of that portion of the statute ; but it is important to say this 
u decree means the formal expression of an adjudication upon any 
right claimed or defence set up in a Civil Court when such adju- 
dication, so far as regards the Court expressing it, decides the suit 
or appeal. 5 ’ 

Now I am indebted to the learned Chief Justice for the signi- 
ficance which I am going to attach to these two words “ suit ” and 
“ appeal ” A defaulting purchaser when ordered to pay up the 
deficiency : — Is he a “ suitor 55 within the meaning of the word 
* “ suit ” or an “ appellant 55 within the meaning of the word u ap- 
peal?” If he is not a suitor, he cannot be an appellant, till he 
shows that the order of which he complains is an appealable order. 

Orders of this kind and character are really administrative orders. 

They do not partake of the nature of adjudication as that word is 
used in defining the word “ decree ” Nor do I think the definition 
of the word “ judgment-debtor 55 applies to a person of that 
character, because the word “ judgment-debtor 55 is defined to be 
“ any person against whom a decree or order has been made. 55 

Again, the words “ Judgment-debtor 55 and “decree-holder” as 
defined in the same clause are correlative terms. Therefore, before 
we can call a defaulting purchaser a judgment -debt or, it is neces- 
sary to know who the decree-holder is. Who is the decree-holder 
under the enactment in a quarrel with regard to price ? There is 
no decree-holder. Because a man who chooses to rush into an 
auction-room and bids imprudently and goes the length of paying 
up the one-fourth of the price and chooses not to pay up the rest, 
or cannot pay it up, suffers from the results of his own imprudence. 

He is not -a judgment-debtor ; he must forfeit the price and be 
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Ig 92 must suffer the consequences, and there is no decree-holder. XIV 

~ cause of this character. 

Deoki 

N.isi>a:n- Rai This being my view, I have to consider the case law as it stands. 

TapesbiLai. ^ not i n l en ^ do more than first of all refer to the Fall Bench 
ruling of this Court in Ram Dial v. Ham Das (1), where it was 
held that an appeal lay from orders under s. 254 of Act VIII of 
1859 read with s. 11 of Act XXIII of 1861 for the reasons men- 
tioned in that judgment. The nest case I wish to refer to is the 
case of Baijnath Sahai v. Moheep Narain Singh (2), where Tot- 
tenham and Banerjee, JJ., delivered a judgment which is now 
before me, and the first paragraph of which is the one applicable to 
the point now before us and undobtedly supports the contention 
that an appeal would lie under s. 293, and I think Mr. Conhn 
in the able argument which he addressed to us, was fully entitled 
to cite that as a case in support of his contention. 

The nest case I wish to refer to is a Division Bench ruling of 
this Court, namely, the case of Soudagar Mai v. Abdul Rahman 
Khan (3), where the learned Chief Justice and the late Mr. Justice 
Brodhurst delivered a joint judgment and held that such orders as 
those contemplated by s. 293 were not appealable. The report of 
that ease shows that no early eases or authorities were cited 
because there is no reference in the judgment, and I am assured by 
the learned Chief Justice that no such authorities were cited. 

Then the last, and what I regard as the most important, case 
for the purposes of my judgment is the ease of Rahim Bakhsh v 
Dlmri (4). That judgment indicates that all the authorities which 
were then existing, including the Full Bench ruling of this Court 
in Ram Dial v. Ram Das (1), as also the ruling of the Calcutta Hmh 
Court in Baijnath Sakai v. Moheep Narain Singh (2) were cited and 
considered by the learned Chief Jus' ice and the late Mr. Justice 
Brodhurst. In that judgment they distinctly differed from the view 

(3) Weekly Notes, 1890, p. 86. 

(4) I. L. R., 12 All., 397. 


(1) I. L.R , 1 All, 181. 

(2) I. L. R ,116 Calc, 635. 
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taken in tlie Full Bench case of Ram Dial v. Ram Das (1), and 1892 

also from the Calcutta Division Bench ruling in Ba'jmth Sakai v. Deost 

Mi-keep Kara in. Singh (2). Kasdan L'ai 

v. 

Such, then, is the case law upon the subject, and having- eon- TafessiIul, 
side-red not only these huh numerous other oases which have^been 
cited during the course of the argument, I have no doubt that the 
rule laid down in Rahim Bakksh v. Dhuri (3) is a sound rule of law. 

In saying so, I maintain that, although s. 293 of the Code of Civil 
Procedure renders rules applicable to recovery of money in execu- 
tion of decree applicable also to recovery of money from the default- 
ing purchaser, yet rules which are intended only to apply to the 
modus operandi of the recovery of money cannot give any right of 
appeal* 1 take it to be an undoubted doctrine of interpreting 
statutes that the maxim uhi jus ibi remedium does not include a 
right of appeal. It must be expressly granted by the Legisla- 
ture, and it is not a right which arises out of common law. If the 
Legislature intended that quarrels such as those arising under 
s. 293 of the Code should be appealable, there could be nothing 
easier than adding another clause immediately above clause (16) 
of s. 583 granting a right of appeal. But there is no such clause 
to be found. There is no other provision in the Code to show that 
an appeal lies. 

It has been contended that to apply rules which are so stringent 
as those required by the Chapter of the Code relating to the execu- 
tion of decrees to a defaulting purchaser and not to give him a 
right of appeal is a hardship upon him. This argument I have 
weighed in my mind. At first sight it appears that there is hard- 
ship, but as a matter of fact the law intends that imprudent bidders 
at auction must not have those rights, and that the functions to be 
discharged by the Courts of justice such as those contemplated by 
s. 293 should be peremptory and final, subject of course to such 
rights as the defaulting purchaser may otherwise have in regard to 
the recovery of money which he has paid up. I therefore hold that 
the principle of the Full Bench ruling in Ram Dial v. Ram Das (1) 

(1) I. L. B., 1 All , 181. (2) I. L. E., 16 Calc., 535, 

(3) I. L. E., 12 All., 397. 


« 
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j g93 is erroneous ; that the views expressed in the Division Bench ruling 

— in SoudagarMal v. Abdul Rahman Khan (1) and in the recent case 

Na?da°n Li of Rahim Bakhh v. Dhuri (2) are correct ; and that the judgment 
V. o{ m y brother Tyrrell, from which thi3 appeal has been laid, was 
Tapesei Lal. eorrec ^ aQd x would therefore dismiss the appeal. 

Ksox, J.— The order which was before my brother Tyrrell in 
appeal purported to have been an order passed under s. 293 of the 
Code of Civil Procedure. Whether an order is or is not necessary, 
or can or cannot be passed under s. 293, may be open to question. 
The seotion itself does not in terms provide for an order. All that 
it says is that when a re-sale has been made under the Code by 
reason of a purchaser’s default and the result of such re-sale shows 
that there is a deficiency of price, and that there are certain ex- 
penses which have to be recovered from some one, that dificienoy and 
those expenses shall be certified to the Court by the officer holding 
the same. It may well be conceived that numerous instances 
would arise when no order of any kind would be passed upon such 
certificate, and, as I said before, I do not find that s. 293 requires 
a Court to pass an order upon such certificate. If there is a deci- 
sionpassed by the Court under s. 293, in my opinion such a decision 
cannot at the highest amount to anything more than an order, and 
as s. 588 of the Code of Civil Procedure makes no provision for 
appeals from such orders, no appeal will lie, and the judgment of 
my brother Tyrrell is in that view a judgment which, in my opinion, 
must be upheld. I might therefore leave the case at this stage, but 
it has been pressed before us by Mr. Gonlan, who appeared for the 
appellants, that much injustice might arise to the defaulting pur- 
chaser,^ he can in no way appeal from the decision of the Court, if 
there be any, under s. 293, and the consequences which flow from that 
decision. We are not called upon to determine in the present case 
the question whether an appeal does or does not lie from decisions 
resulting after the proceedings have passed the stage contemplated 
in s. 293. But it seems to me that when such a question arises for 
argument hereafter, and when the judgment-creditor or the 

(1) Weekly Notes, 1S90, p. 85. (2) I. L. K., 12 All., 397. 
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j udgment-debtor proceeds to recover from the defaulter the defici- 1892 
ency mentioned in s. 293, the following facts will have to he con. Lego 
sidered. Such judgment-creditor or judgment-debtor, as the ease Eai 

may be, will have to follow the rules contained in Chapter XIX Tapesei Lal* 
for the execution of a decree for money. His first step will he 
probably to take the certificate to the Court through whom he 
wishes to recover, and put it in as the foundation of proceedings in 
execution. Such proceedings will, in the ordinary course of things, 
lead up to an adjudication, if any question arises, and that 
adjudication, it appears to me, subject to what I have said above, 
would be a decree. For these reasons I would dismiss this appeal . 
with costs. 

Edge, C. J.—I am still of the opinion which I expressed in my 
judgments in the ease of Soudagar Mai v. Abdul Rahman -Khan (1) 
and Rahim Rakhsh v. Dhuri (2). I would only add that the order 
passed under s. 293 of the Code of Civil Procedure, which is ques- 
tioned here, if it is not a decree, must be an order within the 
meaning of that word as defined in s. 2 of the Code. For I find 
that an order is defined as 66 the formal expression of any decision . 
of a Civil Court which is not a decree as above defined.” Conse- 
quently, if it is an order, it was an order within the meaning of 
that w r ord as used in the Code of Civil Procedure, and no appeal 
lies under s. 588 from such an order made under s. 293 of that 
Code. It cannot, in my opinion, be considered to be a decree 
which decides the suit or appeal. It is not in fact the decree in 
the suit, and no other suit, as that word is used in the Code of 
Civil Procedure, ever was commenced. A suit, as that word is 
used in the Code of Civil Procedure, has a definite meaning. It 
is a proceeding commenced by the filing of a plaint; written 
statements have to be filed, and certain specific procedure is 
applicable to it. Then again, as I have said in my judgment in 
one of the former cases, I fail to see how a defaulting purchaser 
at an auction sale can be considered as a party to the 
suit in which the decree was passed, or as a repre- 
sentative, as such, of any parties to the suit within the meaning of 
s. 244 of the Code. For these reasons I am of opinion that, 

(1) Weekly Foies, 1890, p. 85 (2) I. L. R , 12 All., 397. 
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1S93 although the facts may have been correctly found by the Subordi- 

— 7 nate Judve in this case, the appellant here, whatever remedy he 

Kasdan Eai may have, has not got a remedy by way of appeal. If he has any 
TapessiXal. °ther remedy, he would not apparently be debarred from it by 
reason of s. 241, which, in my judgment, does not apply to his case. 
I would therefore dismiss this appeal with costs. 

Straight, J. — I am strongly inclined to hold that an appeal 
does lie. But as four members of the Court are of the contrary 
opinion and as lam shortly to leave the Court, X do not think that 
any useful purpose wiil be served by my entering at length into 
the reasons that lead me to that view. X therefore simply say I 
do not concur in the judgments that have been delivered. 

Order of Court. — The order of the Court is, consequently, that 
this appeal is dismissed with costs. 

Appeal dismissed. 


APPELLATE CIVIL. 


1893 Before Sir John Edge , Knight, Chief Justice , and Mr. Justice Blair. 

April 7 KaSHI RAM (Petitioner) v. MAN I RAM (Opposite party).^ 

Execution of decree - Order dismiss ing application under s. 295 of the 
Civil Procedure Code for participation in assets — Civil Procedure Code } 
ss. 2 , 244, 295— Appeal, 

No appeal will lie frtm an order under s. 295 of the Code of Civil 
Frrcedure dismissing, on the ground that the decree was barred by limita- 
tion, a decree-holder’s application to share in the assets realized under 
another decree against th^ same judgment-debtor. Such an order cannot 
be regarded as a decree under s. 241 read with s. 2 of the said Code. 

The facts of this ease sufficiently appear from the judgment of 

the Court, 

Pandit Moti Lai Nehru , for the appellant. 

Babu Rajendra Nath Maker ji, for the respondent. 

# Bhvt Appeal No. 77 of 1891 from an order of A. McMillan, Esq„ 
District Judge of Cawnpore, dated the 25th May 1891. 


VOL. XIV.] 


ALLAH IBID SERIES. 


211 


Edge, 0. J., and Blair, J. — The appellant here put his decree 1892 
In execution in the Coart of the Subordinate Judge of Cawnpore. g ASHI 
The respondent had a decree against the same Judgment-debtor, ^ 
and was proceeding in execution of his decree in the Court of a 
Munsif. The respondent got his execution proceedings transferred 
to the Gourt of the Subordinate Judge, and applied under s. 295 
of the Code of Civil Procedure to participate in the assets. The 
Subordinate Judge, holding that the respondent’s decree was time- 
barred, made an order refusing him participation in the assets. On 
that the respondent here appealed against that order to the Court 
of the District Judge. The District Judge entertained the appeal, 
set aside the order of the Subordinate Judge, and remanded the 
case to the Court of the Subordinate Judge. From that order of * 
remand this appeal has been brought. An order passed under s. 295 
is not an order appealable. Section 588 of the Code prohibits an 
appeal against any order passed under s. 295. The question then 
remains, was the order of the Subordinate Judge appealable as a 
decree, reading “ decree ” as defined in s. 2 of the Court. Unless 
the order in question w’as an order under s. 244 of the Code, it 
would not be a decree as defined in s. 2. The parties to the appeal 
below were the respondent here, a decree-holler, and the appellant 
here, another decree-holder. The judgment-debtor was not a party 
to the appeal below. Consequently we have only to consider whether 
the question decided below was a question which arose between the 
parties to the suit in which the decree was passed or their repre- 
sentatives within the meaning of cl. (c) of s. 244. The parties to 
the appeal below were not parties to any common suit. Each was 
a decree-holder in his own separate suit, and the only person com- 
mon to both suits was the judgment-debtor. Now in those proceed- 
ings these decree-holders could not be treated as representatives of 
each other or of the judgment-debtor; consequently we cannot 
treat the order of the Subordinate Judge as one which was made 
or capable of being made under s. 244 of the Code. An appeal is a 
creation of statute. There is, so far as we can see, no section in the 
Code of Civil Procedure which gave an appeal from the order of the 

30 
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Hash i Ram 
v . 

Mas i Ram. 


1892 

April 18. 


Subordinate Judge, but there is a provision in s. 295 allowing a 
party a right of suit in a case of this kind. For these reasons w© 
are of opinion that the appeal below did not lie. We accordingly 
allow this appeal with costs here and in the lower appellate Court* 
and, setting aside the order of remand, we reinstate the order of 
the Subordinate Judge with costs. 

Appeal decreed . 

EXTRAORDINARY ORIGINAL CRIMINAL. 


j 'Before Mr. Justice Knox. 

QUEEN-EMPRESS v. G. W. HAYEIELD anb ahotheb. 

Practice — Sessions trial — Adducing evidence for the defence — Documents pro- 
duced for cross-examination of Crown witness— Bight of reply — Gi imincsl 
Procedure Code , ss. 289, 292— Witness for Crown tendered at Sessions 
trial who had not been examined by the committing Magistrate. 

In a trial before a High Court or a Court of Session evidence for the- 
defence cannot be adduced until the close of the case for the prosecution i 
but counsel for the defence may, while a witness for the Crown is under 
cross-examination, put documents to him, and if in so doing counsel reads or 
causes tab© read to the Court documents, he thereby impliedly undertakes 
to put those documents in as evidence at the proper time. When such 
documents as aforesaid are filed in Court as evidence, or any other docu- 
mentary evidence i3 put in by the defence, the defence has w adduced 
evidence M within the meaning of ss, 289 et seq. of the Code of Criminal 
Procedure, so as to give the prosecution a right of reply, though no wit- 
nesses may be called for the defence. 

In a trial at the Criminal Sessions of the High Court, during the cross- 
examination of one of the witnesses for the Crown, counsel for the defence 
put certain documents to the witness, and these were read to the Court and 
jury and marked as exhibits a3 evidence forth© defence, and were filed with 
the record in the same way as the evidence for the prosecution had been 
marked and filed. During the cross-examination of the next witness a similar 
course was pursued, and after the cross* examination had continued for some 
time, counsel for the defence applied to the Court for a ruling as to whether 
the fact of documents having been used during cross-examination in the 
manner above stated would, under s. 292 of the Code of Criminal Proce- 
dure, entitle the Crown to a reply, in the event of the accused not calling 
‘witnesses. 

Meld that although, as a matter of order, such a question would be 
better raised either when the first document intended to be used m this way 
was put to a witness, or when the accused was asked if Jxe meant to- adduce 
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evidence, yet there was nothing in the Code of Criminal Procedure to 
prevent the Court from deciding the question at any other stage, and that* 
under the special circumstances of the case, it might be considered then. 

Held also that the use of the documents in the maimer above stated 
gave the prosecution a right of reply. Queen-Empress v. G-rees Chunder 
Banerji (1), Empress of India v. Kaliprosonno loss (2), Qitten- Empress v 
Solomon (3), and Queen-Bmp r ess v. Kris hnaji Baburao Bulell (4), dissented 
from. 

At a trial before the High Court or the Court of Session, the Crown 
cannot demand as of right that any witness who was not examined by the 
committing Magistrate either before commitment or, under s. 219 of the 
Code, after it, should be called and examined. The Court may call and 
examine such a witness if it considers it necessary in the interests of 
justice. 

This was a trial before Knox, J., and a jury at the Criminal 
Sessions of the High Court. The accused, George William Hay- 
held, was charged with offences punishable under ss, 420, 420 read 
with 511, and 438 read with 1 07 of the Indian Penal Cods. Daring 
the course of the case for the prosecution an application was made 
to the Court by the Public Prosecutor that a certain Mr. Garshin 
might be examined as a witness for the Crown. Mr. Garstin was 
not examined as a witness by the committing Magistrate either at 
the time of the inquiry in the Magistrate’s Court or subsequently 
under s. 219 of the Code of Criminal Procedure. The defence 
objected to the proposed examination of Mr. Garstin. 

The Public Prosecutor (The Hon. (?. T . Spankle ), for the 
prosecution* 

Mr. IF. M. Colvin, Mr. A. St racket/ and Mr. T. E. Strachey, for 
the prisoner. 

Knox, J.— With reference to the application of yesterday that 
Mr. Garstin might be examined as a witness for the Crown, my 
ruling is as follows: — 

Mr. Garstin was not examined as a witness by the committing' 
Magistrate : he was not examined by the Crown under the supple- 
mentary provisions of s. 219 of the Code of Criminal Procedure, 
and up to the present the accused have no knowledge of the nature 

(1) I. L. K., 10 Calc., 1024. (3) I. L. E., 17 Calc., 9*30. 

(2) L Lu B., 14 Calc , 213. (4) h L. B., 14 Bom., 430. 
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of the evidence which he may give* how it may affect them* and 
therefore cannot say whether or not, if it had been given at the 
preliminary inquiry, they would have cited evidence to rebut it. 

It was the intention of the law, so far as can be gathered from 
the provisions of the Code, that an accused should not be put on 
his trial until all the evidence that was forthcoming, and of the 
existence of which the Crown might reasonably be supposed to be 
aware, had been put on record and in his presence, if possible ; and 
further, it is provided that if the acc used so require a copy of all 
such evidence so recorded be given to him before his trial com* 
menced. 

There was, in my opinion, no intention, and therefore no provi- 
sion made for the purpose, that the Crown could demand of right 
that any witness, not examined by them in the preliminary inquiry 
should be called and examined at the trial. It is true that in the 
present instance certain witnesses, among them Mr. Garstin, have 
been summoned by order of the Court, but no notice was given to 
the accused, and I therefore regard their being summoned as a 
purely ministerial act and in no way binding upon myself in the 
sense that the witness so summoned is, as a matter of course, to 
be examined. 

I therefore rule that Mr. Garstin cannot give evidence on the 
part of the Crown to-day. This will not preclude the Court, if it 
considers it necessary in the interests of justice, from calling and 
examining him as a witness cited by the Court ; and to prevent any 
hardship to the accused, I direct that the papers to which his evi- 
dence and that of Kamta Prasad are supposed to refer be placed 
to-day at the disposal of the counsel for the accused, 

[The ease for the prosecution then proceeded. During the cross- 
examination of one of the witnesses,, counsel for the defence put cer- 
tain letters and other documents to the witness, some for the purpose 
of contradicting his testimony and others for the purpose of proving 
that he was an accomplice in the commission of the offences 
charged against the accused, so as to lay the foundation for argu- 
ment that his evidence should not be acted upon without cor- 
roboration. These documents were read to the Court and jury and 
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marked as exhibits as evidence for the defence, and were filed with 1892 
the record in the same way as the evidence for the prosecution had " q ueex , 
been marked and filed. Daring the cross-examination of the next EarpBEas 
witness a similar course was pursued, and, after the cross-examina- q. yy. Hat- 
tion had continued for some time, counsel for the defence applied FIBLI> * 
to the Court for a ruling as to whether the fact of documents 
having been used duriug cross-examination in the manner above 
stated would, under s. 292 of the Code of Criminal Procedure, 
entitle the Crown to a reply in the event of the defence not 
calling witnesses. The Public Prosecutor objected that the point 
was prematurely raised at the present stage cf the trial.] 

Knox, J. — Upon the conclusion of the examination-in-chief 
of one of the witnesses for the Crown, Mr. Sirachey , on the part 
of the defence, raised the question whether, if certain documents 
were tendered to witnesses for the Crown with the intention of 
using those documents as evidence hereafter, the Crown would be 
entitled to the right of reply. The Public Prosecutor questioned 
the right of the counsel for the defence to raise ibis question 
at the present stage of the trial. Counsel for the defence 
referred me to the cases Queen- Empress v. Solomon (1), Empress 
cf India v. Kaliprosonno Doss (2), and Queen-Empress v. Krishnaji 
Babur av Bulell (3), and contended that this question might be 
raised at any point during the progress of the trial. The Public 
Prosecutor suggests that those case3 established nothing further 
than that there were two stages at which this question might be 
raised. First, when the first document intended to be used in this 
way was put to a witness, and secondly, when the accused is 
asked if he means to adduce evidence. I am clearly of opinion 
that these two stages would be the preferable ones in which as 
a point of order such a question should be raised, but there are 
special circumstances in this case, one being that the trial will 
probably have to be adjourned, and the counsel for the defence 
assures me that my ruling on the point will probably determine 
whether the witnesses are to be put to the inconvenience of staying 

(1) I. L, B., 17 Calc., 980. (2) I. L. B.» H Calc., 245. 

(8) I. L. B., 14 Boa., 430, 
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1^2 over such adjournment. On this ground, therefore, and seeing 

nothing in the Code of Criminal Procedure which would prevent 

Emfhess me from deciding the question at any other stage beyond those 
w r * HAY named, I rule that the question may be considered now. 
field. [The question was then argued.] 

Knox, J. — The question on which I am asked to rule is as 
follows : — “ Can ecunsel for the accused during the cross-examina- 
tion of a witness called for the prosecution at a Sessions trial and 
before the close of the evidence for the prosecution, read or cause to 
be read to the Court and Jury a letter or other document written by 
the witness which has not been put in evidence by the prosecution 
or by the Judge presiding, without giving a right of reply to 
counsel for the prosecution.” As this was a question involving 
procedure, I thought it best to take counsel with my brother 
Judges in the matter before ruling. It was contended for the 
prisoner that the tendering of such documents does not entitle 
counsel for the prosecution to a right of reply, and in support of 
that contention I was referred to the following cases: — Queen • 
Empress v. Qrees C hinder Banerji (1), Empress of India v. 
Ealiprosonno Boss (2), Queen Empress v. Solomon (3), and Queen - 
Empress v. Erishnaji Baburav Bultll (4). In Queen-Empress v. 
Grees CImider Banerji (1), in which an accused during the cross- 
examination of a witness used certain documents and those 
documents were tendered in evidence and marked as exhibits; at 
the same time it was intimated by counsel for the defence that he 
would contend that by so doing be did not give counsel for the 
prosecution a right of reply on the case in the event of no witnesses 
for the defence being called, Mr. Justice Field held that the 
prosecution was not entitled to a reply. In Empress of India v. 
Ealiprosonno Boss (2,6 Mr. Justice Trevelyan gave a similar ruling, 
following the ruling already quoted. In Queen- Empress v. Solomon 
(3), Mr. Justice Wilson also held to the same effect after it had been 
pointed oat to him that the Madras High Court had decided to a 

(1) I. L. B., 10 Calc., 1024, (3) I. L. E., 17 Calc., 930. 

(-) Eh, E„ n Calc., 245. (4) I. L. E„ 14 Bom., 430, 
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contrary effect. This case is of some importance, as therein it 1892 
was pointed out to Mr. Justice Wilson by Mr. Pugh, who appeared ~7q ceen . 
for the prosecution, that he had been informed that it was the E&ipbess 
practice of the North-Western Provinces High Court under such q. # 
circumstances to allow a reply. In Queen-Empress v. Einhnaji FIELD * 
Baburav Bulell (1), Mr. Justice Parran followed the rulings of the 
Calcutta Court. No precedent of this Court has been pointed oat, 
but an allusion has been made to the procedure which is said to have 
taken place during the trial of Queen- Empress v. Trotter (2) ; but it 
is admitted that in that ease the question was not argued, and 
that when the point was raised the documents were put on the record 
by the presiding Judge and not by counsel for the defence. Upon 
these authorities it was contended by counsel for the defence that 
he was entitled to read or have read to the Gourt and jury before the 
prosecution had concluded their case a letter or other documents, 
which a witness for the prosecution admitted in cross-examination 
had been written by him and which contained statements on 
relevant matters, without giving the prosecution a right of reply. 

That contention involves the assumption that a letter or other 
document may be read to the jury in evidence in a trial without 
such document having been put in evidence and without any 
obligation being incurred to put such document in evidence. 

This is an assumption which cannot be supported. The fact that 
a witness for the prosecution has admitted in cross-examination 
that a document was written by him does not make it incumbent 
on the prosecution to put that document in as part of the evidence 
for the prosecution, although that document m contain a state- 
ment relevant as contradicting, explaining, or raising a doubt as 
to the value of the oral evidence of the witness. Thus the prosecu- 
tion might be satisfied that the oral evidence was true and that 
the document bad been prepared in cllusion with the accused or 
fabricated as a trap or might have other good reasons for declining 
to put in a document of which up to that momeut it had had no 
notice as evidence for the prosecution. Nor is it incumbent 
on the presiding Judge to exercise his right of putting the! document 
(1) I. L. R., 14 Bom., 430. (2) Mot reported. 
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1892 in as evidence. If the accused desires to have the benefit of such 

— document as evidence, and he cannot have the benefit of it as 

eIpIks evidence unless it is put in as evidence, he must put it in as 

»• evidence, if neither the prosecution nor the presiding Ju,dge will 

* FIELD. " pat it in as evidence. The difficulty arises from the fact that it 

may be convenient and desirable that the document should be 
read to the jury whilst the witness is under cross-examination ; 
and from the fact that s. 289 of the Code of Criminal Pro- 
cedure does not apparently authorize the accused to adduce 
evidence until the examination of the witnesses for the pro- 
secution and the prisoner’s own examination have been concluded. 
Ss. 288 to 296 of the Code prescribe the procedure to be 
followed in Sessions trials from the opening of the case for the 
prosecution to the close of the ease for the prosecution and 
defence. I can find nothing in any of those sections to suggest 
that an accused person or his pleader can, before the examination 
of the witnesses for the prosecution has been concluded,, adduce 
evidence for the defence : indeed, the language of s. 289 strongly 
indicates that evidence for the defence can only be adduced 
at a Sessions trial after the examination of the witnesses for 
the prosecution and the examination of the accused are concluded, 
for then, and not till then, is the accused to be ashed whether he 
means to adduce evidence, a procedure which is inconsistent with a 
right or the exercise of a right by or on behalf of an accused to 
adduce evidence at an earlier stage of the trial. There is, however, 
nothing in any of those sections to show that anaceussed person is 
precluded from stating for his own benefit, or intimating at any 
time whilst the witnesses for the prosecution are being examined, 
that he intends to adduce evidence for his defence. It has been 
contended that the reading to the jury in Court by counsel for the 
accused, or the causing a witness called for the prosecution, to read 
a letter or other document written by the vritness, which has not 
otherwise been put in evidence, is not an adducing evidence by or on 
behalf of the accused and does not amount to an intimation on 
behalf of the accused that such document will at the proper time be 
put in evidence by the accused and that in that respect such 
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document stands on a footing different from that of other document- 
ary evidence. It appears to me that the fact that the letter or docu- 
ment was admitted by the witness to have been written by him is 
immaterial, and the position would be the same if the letter or docu- 
ment was one which the witness had sworn he had not written and 
had no previous knowledge of, and had stated in his evidence to he 
in the writing of some one else, as, e.g of another witness for the 
prosecution. In either case neither the prosecution nor the defence 
could read or have the letter read to the Court and jury, that is, 
use it as evidence, until it was put in as evidence, or, to use the 
language of the Code, until it had been adduced as evidence, or 
unless upon an undertaking that the party desiring to use it as evi- 
dence would at tbe proper time put it in formally as evidence. 
Such an undertaking should be carried out; - with the result that 
the prosecution would be entitled to a reply. Such an undertaking 
is, as a general rule, I understand, implied and not expressed. A 
similar undertaking is implied when counsel in opening the case for 
the prosecution, or the accused or his pleader in opening the ease for 
the defence, reads to the Court a letter or other document not at 
that time put in as evidence. If the reading of the letter or docu- 
ment at that stage of the trial is not objected to, the party reading 
it impliedly undertakes to put it in as evidence at the proper time 
as part of the evidence adduced by him. If the opposite party 
objects to the letter or document being read to the jury until it is 
proved and put in as evidence, it cannot be read to tbe jury until it 
is proved and put in as evidence in the case. It is obvious that a 
getter or document cannot be read to the jury unless it has been 
put in as evidence at the trial, or unless the party using it as evi- 
dence expressly or impliedly undertakes to put it in as evidence 
at the proper time. 

If a fact has to be proved at a criminal trial, the evidence which 
proves that fact must be adduced. If such fact is to be proved by 
oral evidence, the oral evidence must be adduced. Similarly if the 
fact is to be proved by documentary evidence, the documentary 
evidence must be adduced. The only essential difference is that the 
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oral evidence of the fact may be obtained from the cross-examination 
of a witness of the opposite party without that witness being 
made a witness for the party who in cross-examination has ex- 
tracted the evidenoe of the fact which he wishes to prove. When a 
document has been put in evidence by either side its contents are 
before the jury, and its contents may or may not afford evidence, 
or may he the sole admissible evidenoe, of a particular fact. The 
document so put in evidence is, no matter for what purpose it may 
be used by either party, evidence adduced by tbe party who put it 
in as evidenoe. An example of how a document in the writing of 
a witness may be used without involving the necessity of .putting 
the dooument in as evidence is afforded by <6. 145 of the Indian 
Evidence Act. Under that section : — “a witness may he cross- 
examined as to previous statements made by him in writing ov 
reduced into writing, and relevant to matters in question, without 
such writing being shown to him or being proved,” In such 
cross-examination the exact words used in the writing as to which 
it is desired to obtain an admission should be put to the witness. 
If the witness admits that he did write those words, that admis- 
sion is evidence of the fact that on a previous occasion he made the 
statement which those words convey. If the witness denies that he 
ever made that statement, the person who is cross-examining can 
put the document into the hands of the witness and tell him to look 
at it, or at a portion of it, and ask him if he still denies having 
made that particular statement. The witness may either admit or 
deny that he made the statement. So far the person cross-examin- 
ing the witness ha3 incurred no obligation to put the document in as 
evidence. If the witness admits that he made the statement, tbe 
.person cross-examining has obtained all that is necessary and is 
under no obligation to put the document in as evidence. If the 
witness denies that he made the statement, the person cross-examin- 
ing has two courses open to him. He may decide not to put the 
document in as evidence ; in which case he must accept the denial 
of the witness as conclusive, and lay himself open to the observa- 
tion that he put to the witness a question suggesting that the docu- 
ment contained a statement which in fact it did not. On the other 
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hand, lie may decide to put the document in as evidence showing 
that the witness had on a previous occasion made a particular state- 
ment and then contradicted it. In the latter case the document 
when proved should be put in formally as evidence when the party 
who intends to use it as evidence is adducing his evidence. Simi- 
larly, if a witness in cross-examination denies that on a previous 
occasion he made on a relevant matter an oral statement inconsis- 
tent with, or which would give a different complexion to, his evi- 
dence at the trial, the person cross-examining the witness must 
accept the denial as conclusive* unless he can, by the cross-examina- 
tion of the person to whom the oral statement was made, in case 
such witness happens to be a witness for the other side, or by call- 
ing such person as a witness for his own side when he is adducing 
his evidence, prove that the statement was in fact made. 

appellate civil. 

; "Before Sir John Edge, Kt., Chief Justice, Mr, Justice Tyrrell^ and Mr. 

Justice Blair. 

SaNT LAL anp others (Judgment-debtors) v. SET E1IS1IEN and 

ANOTHER (BECREE-HQLDER$). # 

Buies of Court of the 30th November 1889 — Tractive —Memorandum of 
appeal — Appeal described as “first appeal from order ” instead of first 
appeal from decree . 

It is not a fatal objection to an appeal that the same is described in the 
memorandum as “ Eirst appeal from Order” being in reality a First appeal 
from a decree, it not being shown that the respondent was in any way 
prejudiced by such misdescription or that by reason thereof an insufficient 
stamp was placed on the memorandum. Kedar JSath v. Lalji Sakai (1) 
quoad this point distinguished. 

This was a reference made at the instance of Mahomed, J., to a 
Bench of three Judges. The facts of the ease, so far as they are 
necessary for the purposes of this report, appear from the judg- 
ment of the Court. 

Mr. Abdul Majid and Mr. Malcomson , for the appellants. 

# First Appeal No. 239 of 1890 from a decree of Eai Pyare Lull, Sub- 
ordinate Judge of Meerut, dated the 8th February 1890, 

(I) I.L R., 12 All , 61, 
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2892 Munshi Ram Prasad and Baba Sirish Qhandar , for the respondents; 
"^astLal" Edge, C. J., Tyrrell and Blair, JJ.— In this case the memo- 
v. randum of appeal when presented and admitted was headed u First . 
Sri Eishen, ^p ea j f rom Order. 7 ’ Subsequently it appeared that the order in 
question was an order under s. 244 of the Code of Civil Procedure, 
and consequently came within the definition of decree, as decree is 
defined in s. 2 of that Code. It was contended on the authority 
of the decision of a Divisional Bench in the case of Kedar Nath v . 


Lalji Sakai (1), and on the authority of an unreported case, First 
Appeal from Order No. 70 of 1890, decided by a Divisional Bench 
on the 9th January 1891, that the appeal having been misdescribed 
should be dismissed. On the other hand, it was contended on the 
authority of an unreported decision of a Divisional Bench in First 
Appeal from Order No. 15 of 1890, decided on the 1 5th April 1890, 
that the misdescription, if any, might he corrected and the appeal 
heard. The proper description of the appeal in question, according 
to the practice of this Court at the time when the appeal was pre- 
sented, was simply “ First Appeal.” That is the practice as 
embodied in rule 9 of the Rules of Court of the 30th November 
1889. The misdescription, if it is one, did not take any one by 
surprise. It did not in any respect affect the stamp on which under 
the Court Fees Act the memorandum should be presented, whether 
it was a memorandum of appeal from a decree or a memorandum 
of appeal from an order strictly so called,, The decision of the 
Divisional Bench reported in the Indian Law Reports, 12 gAll , 
p. 61, was apparently based on the former practice of this Court 
and related, as appears by the dates, to a memorandum of appeal 
which had been presented before the rules of Court of the 30th 
November 1889 came into force. The decision in the unreported 
case, First Appeal from Order No, 70 of 1890, was in a case in 
which no application to amend the momorandum of appeal was 
apparently made. The memorandum of appeal has been already 
amended in this case, and we are of opinion that the appeal should 
be heard as a First Appeal from a decree as a decree is defined in 


(1} I. L. R., 12 AIL, 61. 
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s, 2 of the Code. We do not for one moment suggest that an 1892 
application for revision under s. 622 could he treated as a memo- Sa^t Lal 
randuxn of appeal from a decree or an order. *?. 


Before Sir John Edge , Kt., Chief Justice , and Mr . Justice Blair. 3892 

SEI KISHEN (Plaintiff) v. ISHEI and another (Defendants).* Mas 

Land-holder and tenant — Suit for ejectment against occupancy tenant and 
his mortgagee — Limitation — Act MV of 1877— -Act Mil of 1881 , s. 94. 

The plaintiff, a zamfndar, sued one Ishri, an occupancy tenant, fcr 
ejecJment under s. 93 (h) of the N.*W. B. Bent Act (XII of 1881), and to 
that suit one 0. D , a mortgagee of the occupancy holding who had obtained 
a foreclosure decree against the occupancy tenant, got himself made a party 
defendant under s. U2A of the Act. The pleadings, however, were not 
amended and the suit proceeded to appeal, before the District Judge 

Meld that under the above circumstances the suit as against 0. D., the 
intervening defendant (who, so far as the plaintiff was concerned, was a 
trespasser) was of a civil nature and therefore subject to the ordinary rules 
of limitation as laid down in the Indian Limitation Act and not to the 
special limitation prescribed by s. 94 of Act XII of 1881# 

The facts of this ease sufficiently appear from the judgment of 
the Court. 

Pandit San da r Lal , for the appellant. 

Pandit BUhamlar Nath and 3abu Durga Ckaran Banerji , for 
the respondents. 

Edge, 0. J., and Blair, J. — The appellants are representatives 
of the plaintiff in the suit. The plaintiff brought his suit in a 
Court of Revenue under s. 93, cl. (o), of Act No, XII of 1881 to 
eject an occupancy tenant who was not a tenant at fixed rates. 

The tenant was one Ishri. The plaintiff relied for the maintenance 
of his suit on the fact that Ishri had, on the 4th August 1881, 
mortgaged his occupancy holding to one Granga Din, and that 
Granga Din, on the 21st December 1888, had got a decree for 
foreclosure of his mortgage. After the suit had been instituted, 

Ganga Din, on his own application, was made a party to the suit 

& Second Appeal No. 90 of J8B0 from a decree of G. J. Nicliolls, Esq., 

District Judge of Cawnpore, dated the 30th November 1889, confirming a 
decree of Maulvi Muhammad Jawad, Assistant Collector of Cawnpore, 
dated the 22nd April 1889. 
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1892 under s. 112 (a) of Act XII of 1881. No amendment of the 
Xi s HE y pleadings took place, but the suit proceeded against Ishri and 
i7. " Ganga Din. The Court of Ee venue dismissed the suit on the 

Imnu g roun( j 0 f limitation, applying s. 94 of Act No. XII of 188 L. The 
plaintiff appealed to the District Judge and he dismissed the appeal 
on the ground of limitation, applying the same section as that 
which has been applied by the Court of Eevenue. 

From the decree of the District Judge this appeal has been 
brought by the plaintiff. It is quite clear that, applying the prin- 
ciple of the Full Bench decision in Madho Lai v. Sheo Persad Misr 
(l),the suit, apart altogether from any question of limitation, can- 
not be maintained as against Ishri. This appeal consequently, as 
against him, is dismissed. As to the position of Ganga Din, the 
main difficulty has arisen in this Court from the fact that no 
amendment of pleadings was made. It is quite clear, however, 
from the record what his case was. His case was that he, by rea- 
son of the mortgage and the decree of foreclosure, took title to the 
occupancy holding, and if not in possession was entitled to posses- 
sion, and further that the limitation provided by s. 94 of Act No. 
XII of 1881 applied to his case. Now the suit originally, into 
which Ganga Din of his own motion intruded himself as a defend- 
ant, #as one of ejectment, i.e., a suit by the plaintiff claiming as a 
relief a decree for possession of the occupancy holding. By in- 
truding himself into the suit, notwithstanding that there has been 
no amendment of the pleadings, Ganga Din must be taken to be 
maintaining his right, if any, under the mortgage and decree and 
his right to have possession of the occupancy holding. So far 
as Ganga Din is concerned, the suit must be regarded as a civil suit. 
By reason of s. 9 of Act XII of 1881 no right of occupancy passed 
to him, and consequently he could not, on the title alleged by him, 
be entitled to obtain or retain possession of the oecupanoy holding. 
If in possession, his possession, being without the consent of the 
plaintiff, would, so far as the plaintiff is concerned, be the possession 

(1) I, L. It., 12 AIL, 419. 
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of a trespasser. He could obtain from Ishri no greater title 1^92 
than Ishri had. Ishri’s title was that of an occupancy tenant Ej SH en 
who was not a tenant at fixed rates, and that title Ganga Din ^ ^ 
by reason of s. 9 could not obtain. He, consequently, as 
against the plaintiff, had no title to the possession of the occu- 
pancy holding, the plaintiff being the zamind ar landlord. That 
disposes of the question of title, subject only to the question of 
limitation. Now s. 94 of Act XII of 1881 provides only for a 
- limitation with regard to the' suits dealt with by that Act, and it 
does not in this ease, so far as this suit is one between the plaintiff 
zamindar and Ganga Din, the trespasser, supersede the provi- 
sions of the Indian limitation Act of 1877. So far as the suit 
between the plaintiff and Ganga Din is concerned, it happens that 
Ganga Din has intruded himself into a suit which was commenced 
in the Court of Revenue, but the suit as against him must he 
treated as a Civil suit. The question of jurisdiction is at this stage 
immaterial, became the appeal went before the Distiicfc Judge, who 
had jurisdiction, whether the suit was commenced in the proper 
Court or not, i.e., he had jurisdiction whether the suit was com- 
menced in the Revenue Court or in the Civil Court. So far as 
Ganga* Din is concerned, the limitation is that provided by the 
Indian Limitation Act of 1877, and the suit as against him is 
within time within that Act. The decree which we pass as against 
Ganga Din is that the appeal be allowed with costs, and that Ganga 
Din has, as agaist the plaintiff, obtained no title to the possession 
of the occupancy holding, and that the plaintiff do hare possession 
of the occupancy holding as against Ganga Din. The decree below 
will stand so far as Ishri is concerned, i.e., as a decree of dismissal. 

Appeal alk wed. 
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Before, Sir John Edge , EL, Chief Justice, Mr, Justice Straight , Mr, Justice 
Mahmaod and Mr, Justice Rnoce, 

MUHAMMAD NAIM-UL-LAH KHAN (Defendant) «. IHSAN«UL- 
LAH KHAN (Plaintiff). 

Civil Procedure Code : ss, 206 , 582, 588, 59 Letters Patent, North- 
Western Provinces, s, 10 —Amendment of decree^- Order of a Single Judge 
of the High Court amending an apellate decree — Appeal from such 
order . 

Whether an order made by a single Judge of the High Court directing 
the amendment of a decree passed in appeal by a Division Bench of which 
he had been .a member is an order made under s. 206 read with ss. 582 and 
632 of the Code of Civil Procedure, or by virtue of the inherent power 
which the High Court has in the exercise of its appellate civil jurisdiction 
to amend its own decrees, it is one to which the provisions of Chapter XLIII 
of the Code of Civil Procedure are applicable, and from such order no 
appeal under s. 10 of the Letters Patent will lie, Hurrish Chunder 
Chowdhry v. Ralisunderi Delia (1) discussed. 

This was a reference made by Edge, C,J. f and Straight, J., 
to a Bench of four Judges. The plaintiffs-appellants in the Letters 
Patent appeal out of which this reference arose, had brought a 
suit in the Court of the Subordinate Judge of Saharanpur for the 
recovery of certain property detailed in schedules marked A, B,0, 
and D attached to their plaint. Before a defence was filed or 
issues framed the plaintiffs applied to be allowed to amend their 
plaint by making certain additions to the property detailed in 
schedules A and B. This application was granted, and a note 
was made in the plaint of the increase in the amount claimed ; 
but the list of the property so added was inadvertently omitted to 
be attached to the plaint. The plaintiffs’ suit was in part decreed 
and in part dismissed by the Subordinate Judge, and the plaintiffs 
in consequence appealed to the High Court. In that appeal a 
decree was passed by consent modifying the decree of the Court 
of first instance. Subsequently to the decision of that appeal the 
plaintiffs applied to the Court of first instance for amendment of 
its decree by inserting a detail of the property added on the peti- 
tion for amendment of plaint, which application was granted* 
(1) L. K , 10, L A. 4 ; S. C. I, L. B„ 9 Calc., 482. 
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From the order on that application, however, an appeal was pre» 1892 
ferred to the High Court by the defendants, and this appeal was Muhammad 
decreed on the ground that after an appeal had been preferred and 
decided, the Court of first instance had no jurisdiction to pas any 
order under s. 206 of the Code of Civil Procedure. The plaintiffs, 
therefore, applied to the High Court for amendment of its decree 
in the manner previously prayed for in the Court of first instance. 

That application came before Tyrrell, J., as the remaining Judge 
of the Bench which had passed the decree, and was granted by 
him. From that order the defendants appealed under s. 10 of 
the Letters Patent, and on the appeal coming on for hearing the 
plaintiffs-respondents took a preliminary objection that the appeal 
did not lie. 

Pandit Sunder Lai, for the appellants. 

The Hon. O . T. Spanlcie and Munshi Earn Prasad , for the 
respondents. 

Edge, 0. J. — This Letters Patent appeal came on to be heard 
by a Bench of two Judges, when an objection was taken on behalf 
of the respondent to the appeal that no appeal lay. It was urged? 
on the other hand, that an appeal lay. The Bench was referred 
to a case decided by their Lordships of the Privy Council and to 
certain decisions of this Court and the High Court of Calcutta. 

Thereupon the question as to whether the appeal lay was referred 
to a Bench of four Judges. 

The appeal was brought from an order of our brother Tyrrell 
by which he amended a decree of this Court on an appeal, so as 
to bring it into accordance with the judgment which had been 
delivered in the ease. The Judges who were parties to that 
judgment were Sir Comer Petheram, the then Chief Justice of 
this Court, and our brother Tyrrell At the time when the appli- 
cation to amend the decree was made, Sir Comer Petiieram had 
ceased to be a member of this Court, and, following the usual 
practice of this Court, the application was heard by the Judge 
who was a party to the judgment, and was still a member of 
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the Court, and he made the order which was questioned in this 
appeal. 

The question which we have to decide depends upon the con- 
sideration of s. 10 of our Letters Patent, the statutes relating to 
the legislation powers of the Governor-General of India in 
Council, and of the Code of Civil Procedure, as amended. The 
Letters Patent applying to this Court were issued on the 11th 
June 1866, and consequently long prior to the Code of Civil 
Procedure with which we have to deal. It is not contested, and 
indeed it could not be, that the Governor-General in Council has 
power to make laws which this Court is bound to carry out and 
to observe. That is provided for by s. 22 of 24 and 25 Victoria, 
chapter 67, and by subsequent legislation, and that power of the 
Governor- General in Council is in terms reserved by s. 5 of our 
Letters Patent. The right of appeal is a right which is created by 
statute, or, as in this case, Letters Patent — the Letters Patent 
being an authority having the force of law. By s. 10 of those 
Letters Patent, so far as we need consider them in this case, a 
right of appeal to the Court from the judgment, not being a 
sentence or order passed or made in any criminal trial of one 
Judge of the Court, was given. The question is whether that 
right of appeal has been curtailed or limited by subsequent legis» 
lation of the Governor-General of India in Council, In my 
opinion the judgment referred to in s. 10 of the letters Patent 
is the express decision of a Judge of the Court which leads up to 
and originates an order or decree 

Our brother Tyrrell, in making the order for the amendment 
of the appellate decree of this Court in the case, was acting in 
the exercise of the appellate jurisdiction of the Court, and, as I 
think, under s. 206 coupled with ss. 582 and 632 of the Code of 
Civil Procedure (Act No. XIV of 1882). It is true that the 
High Court of Bombay has held that s. 206 of the Code of Civil 
Procedure does not apply to a High Court on its original side or 
on its appellate side. That it does not apply to a High Court on its 
original side is manifest from s» 638, which excludes the application 
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of that section to a High Court in the exercise of its original civil 
jurisdiction. But, having regard to 33 . 582 and 632, I must regard 
s. 206 as applicable to a High Court on its appellate side, as I regard 
those sections as practically extending to the appellate side of the 
Court the earlier provisions, so far as they are applicable to a High 
Court on its appellate side. It appears to me that if the Legisla- 
ture had intended that s. 206 should not, so far as may be by 
reason of ss, 582 and 632, be applicable to a High Court on its 
appellate side, it woull, when excluding by s. 638, s. 206 from 
application to a High Court on its original side, have likewise 
excluded the application of s. 206 to a High Court on ifs appellate 
side. I may be wrong in the effect which I attribute to ss. 582 
and 632 of the Code of Civil Procedure, but I think I am correct 
in saying that it is the duty of the Legislature when dealing with 
procedure to lay down in specific and clear language what such 
procedure shall he, and not to leave Courts and litiganhs in doubt 
as to what it intends the procedure to be. Ss. 582, 587 and 6 ±7 
of the Code of Civil Procedure are fair examples of a method of 
drafting an 1 legislation which should be avoided, unless the Legis- 
lature desires to create confusion and uncertainty, and to leave it 
in doubt as to whether it or its advisers knew what was the proce- 
dure required. 

It is not very material in the present case to decide whether 
s. 206 applies or not. If it does net apply, the Court which has to 
exercise appellate civil jurisdiction must have an inherent jurisdic- 
tion to bring its decrees into accordance with its judgments, and 
our brother Tyrrell in that event passed his order in the exercise 
of the appellate jurisdiction oi the Court within the meaning of 
s. 591 of the Code, The question before us really turns on tbe effect 
of the sections contained in chapter XLIII of the Code of Civil 
Procedure. S. 58 8 of the Code commences by enacting — s< an 
appeal shall lie from the following orders under this Code and from 
no other such orders. ” S. ohl provides that, except as provided 
in this chapter no appeal shall He from any order passed by any 
Court in the exercise of its original or appellate jurisdiction, but 
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if any decree be appealed against, any error, defect or irregularity 
in any such order aSeeting the decision of the case may be set forth 
as a ground of objection in the memorandum of appeal. ” 

In the case of Eurm/i Chunder Chowdhry v, Kali Sunderi 
Delia (1), their Lordships of the Privy Council, at page 17, said 
“ It only remains to observe that their Lordships do not think that 
s. 588 of Act X of 1877, which has the effect of restricting certain 
appeals, applies to such a case as this where the appeal is from one 
of the Judges of the Court to the full Court. ” I have had occa- 
sion to comment on that decision, and to examine to the best of my 
ability its bearing, in the case of Banno Bibi v. Mehdi Rumin (2). 
Whether the view which I then took of the meaning of their Lord- 
ships of the Privy Council was correct or not I am not now going to 
discuss. On looking again at that case it has struck me further that if 
Mr. Justice Pontifexin that case was acting or assuming to act under 
s.244 of the then Code of Civil Procedure, an appeal undoubtedly lay. 
It is not necessary to consider whether he had any jurisdiction in 
that particular case to act under s. 244. It has also struck me that 
if he was not supposed to be acting under s. 244, then he must be 
supposed to have been acting under some power which he conceived 
he had under chapter XLV, which relates to appeals to Her Ma- 
jesty in Council, and this leads up to what I am now going to say. 

It appears to me that the Code of Civil Procedure (Act No. 
XIV of 1882), as did Act No. X of 1877, contemplates a High 
Court in two aspects. It contemplates a High Court doing the 
ordinary work of a Court of original and appellate jurisdiction, 
having the necessary powers of review and revision in certain cases, 
and certain other powers such as are generally found vested in the 
Courts of the importance of High Courts. It also contemplates 
that the High Courts in India should, in certain matters relating 
to appeals to Her Majesty in Council, act for and on behalf of He r 
Majesty in Council, exercising powers more in the nature of minis- 
terial powers than in the nature of judicial powers. Whatever 
*hose powers may be, it is quit clear to my mind that the powers 

(1) L,E, 10lA.4;ILE,9 Calc., 482. (3) I. L. R. 11 All., 375. 
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conferred on a High Court under Chapter XLY of the Code of 
Civil Procedure are special powers and entirely distinct from the 
ordinary powers required by the High Court in the carrying on of 
its ordinary judicial business. It would be impossible to lead 
Chapters XLIII and XLY together. If the sections contained in 
Chapter XLIII were to be applied to matters coming under 
Chapter XLY, that is, to matters arising in appeals to Her Majesty 
in Council, a difficulty would at once arise ; for, although s. 588 
limits appeals from orders under the Code to the orders specified in 
s. 588, we find on turning to Chapter XLY that, by ss. 601 and 611, 
for example, an appeal is given from certain orders made in India in 
eases falling under that chapter, and those orders are not orders 
which are included as orders from which an appeal may lie under s. 
588. S. 611 provides a procedure by reference for the appeals from 
the orders referred to in that section. That section enacts: — “ The 
orders made by the Court which enforces or executes the order of Her 
Majesty in Council, relating to such enforcement or execution, shall 
be appealable in the same manner and subject to the same rules as 
the orders of such Court relating to the enforcement or execution of 
its own decrees.” 

I have consequently come to the conclusion that Chapter X LIU 
cannot be applied to orders made in appeals in cases which are under 
appeal to 1 Her Majesty in Council. If that view be correct, an 
appeal in the ease which went to the Privy Council from the High 
Court of Calcutta would apparently have lain from the order of 
Mr. Justice Pontifex, whether he had or had not jurisdiction to 
make that order. 

It may be said that there may be other matters in the Cede of 
Civil Procedure— orders other than orders made in cases falling 
under Chapter XLY to which the sections in Chapter XLIII do 
not apply. It may be said, for instance, that they do not apply 
to an order made on an application for review of judgment under 
section 623. With regard to that, even assuming for a moment, 
I am not going to decide it, that Chapter XLIII dees not apply 
at all to applications for review of judgment, we find that section 
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iVuHAMMiD application that order shall he final, and where the Court admits 
Naim-ul- the application, an immediate appeal is given by the same section 
LA "%. against the order admitting the application. With regard to 
Ihsamtl. orders made in revision under section 622 of the Code of Civil Pro- 

LAH E.HAX. 

cednre (Act No. XIV of 1882), it appears to me that, whether 
Chapter XLIXI of the Code applies or not, it could not have been 
contemplated by the Legislature that there should he any appeal 
against an order made under section 622 of the Code. Section 
622 can only he applied by a High Court in cases in which no 
appeal lies to the High Court. It is a section which has been 
always treated and always considered, by this Court at any rate, 
as givir g purely discretionary power to the High Court to inter- 
fere or not. It w as a section which obviously was not intended to 
create or be the foundation of appeals in cases in which no appeal 
had lain, and, looking at the object of that section and the cases 
to which that -section would apply, that is, eases in which no 
appeal laj to the High Court, I cannot believe that such. an anomaly 
was intended as would exist if, from the orders passed under section 
622 in revision, a party has a right of appeal when no appeal lay 
in the original case to this Court. However, to come back to the 
subject in hand, I do not think it necessary to refer to the other 
decisions which have been passed with regard to the rights of 
appeal under section 10 of our Letters Patent and the corresponding 
sections of the Letters Patent of other High Courts. They have 
frequently been referred to ; but I may confine myself to saying, 
in conclusion, that I think the order which was passed by our 
brother Tyrrell when he decided to amend the decree in the case, 
was an order from which an appeal is excluded by Chapter XLIII 
of the Code of Civil Procedure. It was an order passed by a Judge 
not on an appeal, hut in the matter of an appeal in this Court, and 
in the exercise of the appellate jurisdiction of this Court. 

I would answer this reference by saying that an appeal did not 
lie under section 10 of the Letters Patent from the order of our 
brother Tyrrell. 
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Straight, J. — I am entirely of the same opinion as the learned 
Cine? Justice, and I have nothing to add. 

MahmooDj J. — This reference assumes significance, because I 
think, though limited to this particular -order of my brother Tyrrell, 
dated the 21st December 1889, it raises, as the argument of the 
learned counsel for the parties has shown, some important questions 
of principle — important not only as questions of law, but also as 
questions relating to the practice of this Court and t. e practical 
working thereof. 

It is in this view that I desire to deliver a separate judgment 
hr saying as the first observation therein, that I agree in the con- 
clusion arrived at and the answer given by the learned Chief 
Justice and my brother Straight to the question referred to the 
Full Bench. 

That question is simply this : — Whether when a Judge of this 
Court, namely, a chartered High Court, acting under section 206 
of the Code cl Civil Procedure, as that secfion is rendered appli- 
cable by dint not only of section 582 of the Code in appeals but 
also fcy reason of s. 632 of the Code of Civil Procedure, makes an 
order, rightly wrongly, with jurisdiction, an order of that char- 
acter is Gne which can be made the subject of an appeal under sec- 
tion 10 of the Letters Patent P 

It must be said, and indeed there can scarcely be any doubt, 
that section “22 of statute 24 and 25, Victoria, Chapter 67, usually 
called the India Councils Act, gives ample power to the Governor- 
General in Council to legislate for India, and those powers are so 
broad and extensive that they have quite recently been made the 
subject of consideration by the whole of this Court, -where they 
were considered in the ease of Abdulla v. Mohan Gir (I). 

The next enactment is again an Act of Parliament, 24 and 
25 Victoria, Chapter 104, wherein th© powers of the Governor- 
General in Council to legislate for India, which were given to him 
under the earlier enactments, have been preserved. 
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Nest come the Letters Patent under which this Court has been 
established, and section 28, and more fully section 35 of those 
Letters Patent, not only preserve the power of the Governor- Gen- 
eral in Council to legislate, but direct us as Her Majesty’s Judges 
to abide by such legislation and carry out its mandates. 

I have dwelt upon these preliminary matters in order to give 
the answer which I am going to give, and limiting it to the case now 
before me without expressing any opinion as to any other class of 
orders made by a Judge of this Court, either in the exercise of 
original civil or appellate jurisdiction. The order of my brother 
Tyrrell was undoubtedly made, as it seems to me, under section 
206 of the Code. It is clear that an order such as that, when 
made by a Court in the Mofussil, is not appealable, because it is 
excluded by section 588 of the Code of Civil Procedure. It must 
be taken to be an unappealable order, and it was indeed upon this 
ground that in the two Full Bench cases referred to in the 
referring order, namely, the case of Surta v. Ganga (1) and Raghun - 
nath Das v. Raj Kumar (2) where my judgments were upheld by 
the whole Court, the turning point was that an order under sec- 
tion 206 being an unappealable order can be made the subject of 
the visitatorial functions of this Court under section 622 of the 
Code of Civil Procedure. When these cases were before the Divi- 
sion Bench, I had the misfortune of differing upon this point, as to 
the non-appealability of the orders made under section 206, 
because, if those orders can be made appealable to this Court, this 
Court, under the express prohibition of section 622, had no power 
to interfere in revision. 

If orders under s. 206, such as were concerned in the two cases 
referred to, when made either by Courts of original or appellate 
jurisdiction in the districts, are not appealable, it becomes necessary 
to investigate whether, as is contended by Pandit Sundar Lal> the 
order of my brother Tyrrell, which is now under consideration, is 
to be rendered appealable. The learned vakil has of course relied 
upon the solitary ground which he could urge, namely, the some* 


(1) I. L, E. 7, All,, 875. 


(2) I. L. K. 7, Alb, 876. 
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what broad and general provisions of s. 10 of the Letters Patent, 
and he was quite within his rights when he contended that, when- 
ever under the law a right of appeal is distinctly given, that right 
is not to be taken away, unless there is express legislation or 
authority which can abrogate the right so conferred. The proposi- 
tion thus put is simply the converse of the other well-known rule, 
that no right of appeal exists unless it is given by siatutoorby any 
other authority which would be binding upon the Court. 

Whilst conceding the soundness of this part of the argument 
I hold, as the learned Chief Justice has explained, that the provi- 
sions of s. 10 of the Letters Patent have been so amply modified by 
the various provision, of the enactments passed by the Governor- 
General in Council under the authority of the Indian Councils 
Act, resulting in this last enactment, namely, the Code of Civil 
Procedure (Act No. XIV of 1882), that we are bound to take into 
account the provisions of that enactment and to refer back to s. 10 
of the Letters Patent to see whether those general provisions have 
or have not been abrograted or modified. 

I am of opinion that they have been modified, so far as the 
question arising in this ease is concerned. S. 588 of the Code of 
Civil Procedure limits the right of appeal to a certain class of 
orders, and declares that none other than those contained within 
the four corners of that section are appealable. There are various 
other sections of the Code also which render decrees and orders non- 
appealable, and I may, by way of illustration, refer to the last 
part of s. 522 as to arbitration decrees and also to s. 325 of the 
Code of Civil Procedure, which is nearer in connection with the 
facts of this case, because here also a decree was passed upon a 
compromise. 

To hold then that where this statute of ours, namely, our 
present Code of Civil Procedure, declares a decree or order non- 
appealable, such decree or order can be made the subject of consi- 
deration by the whole of this Court under the Letters Patent, is to 
hold that wherever no appeal lies to this Court the ceremony of 
presenting it to this Court to a single Judge of this Court, who 
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would undoubtedly reject the appeal, makes it the subject of con- 
sideration by a Bench of the Court. It seems to me that it would 
be defeating* the whole policy of the statute as to the finality of 
decisions. 

I refrain from referring to the various rulings which have been 
cited in the course of the argument. I am anxious to avoid refer- 
ring to them, not only because it would lengthen my judgment, 
but also because, so far as my own view- in this case is concerned, 
it proceeds upon what I have said, and it is independent of the ratio 
adopted in those cases. 


To hold that an erroneous order passed by a Judge of this 
Court, whether in the exercise of original civil jurisdiction or in 
the exercise of appellate civil jurisdiction under s. 206, is non- 
appealable to the whole of this Court, may appear at first sight to 
be a hardship ; but it is not so. This Court under the Code of 
Civil Procedure is the Court of highest appeal in this part of the 
country, and it is as such a Court, and in no other capacity, that it 
exercises its powers of revision such as those contemplated by s. 622 
of the Code and s. 25 of the Provincial Small Cause Courts Act. 
These powers can he exercised only by a Court of higher jurisdic- 
tion than the Court which made the erroneous order within the 
meaning of thos9 sections. 


A Judge of this Court when acting erroneously under s. 206, 
may be so acting, hut his action cannot be made subject of revi- 
sional jurisdiction by this Court, because that jurisdiction does not 
exist, any more than it exists in cases where an erroneous decree 
is passed by a Bench of two Judges, which decree, even if erroneous 
cannot be made the subject of appeal under s. 10 of the Letters 
Patent. The remedy, if any, lies by invoking the power of Her 
Majesty in Council as the higher tribunal. I think that to main- 
tain that the whole of this Court has revisional jurisdiction upon 
a decree made by a Judge of this Court, is to hold that orders and 
decrees which are distinctly rendered final and non-appealable by 
the Code of Civil Procedure become nomfinal and appealable by 
dint of s. 10 of the Letters Patent. 
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I wish to add on© more observation, and that is this s that in 1392 
the two Full Bench oases to which I have referred, reported in the ^tthahmad 
7th volume of the Allahabad Beports, the point now under con- Naim-ul- 
sideration was not raised, and also having carefully considered what Vm 
was ruled by the learned Chief Justice and my brethren Straight 
and Tyrrell in Naubat Ram v. Harnam Das (1), and again by the 
learned Chief Justice and my brother Tyrrell in Banno Bibi Y, 

Mehdi Husain (2), I consider that nothing which has fallen from 
his Lordships the Chief Justice to-day is inconsistent with the 
ratio upon w r hieh those cases proceeded, and those two rulings are 
wholly consistent with each other. 

My answer to the reference, therefore, is the same as that given 
by the learned Chief Justice. 

Knox, J. — In the case before us the prayer addressed to this 
Court was that the Court might be pleased to rectify a mistake 
which, it was alleged, had found its way into a decree passed by 
the Court on the 12th January 1886, My brother Tyrrell con- 
sidered that the decree as framed needed amendment, and passed 
accordingly his order amending the decree so as to carry out the 
intention of the Court which passed that decree. There is nothing 
on the record, so far as I can see, which shows that this order 
mad© by him was an order passed under s. 206, as rendered appli- 
cable by ss. 582 and 632 of the Code of Civil Procedure. It may 
or may not have been so. I am satisfied that, independently of 
these sections, this Court has power to amend its decrees. 1 am 
not free from some doubts whether s. 206, or rather the last two 
paragraphs of It, were intended to apply to the appellate juris- 
diction of Courts governed by the Code of Civil Procedure. At 
present I Incline to the view that s. 579 was intended to be, so far 
as appeals are concerned, the correlative section to 206, which 
applies, at any rate primarily, to decrees in original suits, and was 
intended to be complete in itself. But from this standpoint also no 
appeal would lie fiom the order passed, as the order In any event was 
clearly made In the exercise of the appellate jurisdiction of the Court 


(I) Weekly Hotes, 1888 p„ 37. 


(2) I. L. R., 11 All., 376. 
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within the meaning of s. 591 of the Code. I concur with the 
learned Chief Justice that the order passed by my brother Tyrrell 
when he decided to amend the decree, was an order from which an 
appeal was excluded by Chapter XLIII of the Code, and I there- 
fore answer the reference in the terms given by him. 


APPELLATE CIVIL. 


Before Mr. Justice Tyrrell and Mr . Justice Knox. 

MADHO DAS (Plaintiff) -y. EAM KISHEN and others (Defendants.)* 
Mortgage, equitable— Deposit of title-deeds in Calcutta— Immoveable pro- 
perty in mofussil — Act IV of 1S82 ( Transfer of Property Act), s. 59. 

It is not necessary to the validity of a mortgage by deposit of title-deeds 
under s. 59 of the Transfer of Property Act (IV of 1882) that the property 
to which the title-deeds relate should be situated within the limits of one of 
the towns where such mortgages are allowed. 

Varden Seth & am v. LucJcpathy Boyjee Lallah (1) and ManeTcji Frayiji 
v* Bustomji Naserwanji Mistry (2) referred to. 

This was a suit brought in the Court of the Subordinate 
Judge of Mirzapur by one Madho Das, against Earn Kishen, an 
insolvent, and the official assignee for the recovery of a sum of 
Bs. 135,304-12-9 with interest, and, in default of payment, for 
sale of certain immoveable property of the first defendant’s situated 
in Benares, Mirzapur and Ghdzipur. The suit was based on an 
alleged equitable mortgage said to have been entered into by the 
defendant Bam Kishen in February 1888, by deposit of the title- 
deeds relating to the property in suit with the plaintiff’s firm in 
Calcutta, Bam Kishen did not defend the suit but the official 
assignee appeared and pleaded, inter alia , that the title-deeds in 
question were either never voluntarily delivered by the defendant 
Bam Kishen to the plaintiff, but were wrongfully obtained by him, 
or if they were voluntarily delivered, such delivery did not 

* First appeal No. 138 of 1890 from a decree of W. T. Martin, Esq., 
District Judge of Mirzapur, dated the 9th April 1890. 

(1) 9 Moo. L A., 303. (2) I. L. K., 14 Bom., 269. 
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take place until after Earn Kishen had been ad j udieated an insolvent, 1 892 

and in either case their delivery could not operate to create a charge m adho p AS 
or interest in favour of the plaintiff. The suit was transferred ^ ^ 

to the Court of the District Judge of Mirzapur, and a further 
issue was added as to whether in any ease a delivery of title- 
deeds in Calcutta could effectuate a valid mortgage of property in 
the Korth- Western Provinces. The District Judge, holding on 
the main issue in the ease that the deposit of title-deeds with the 
plaintiff or his agents in Calcutta in February 1888, was not 
proved, dismissed the plaintiff’s claim. The plaintiff thereupon 
appealed to the High Court. 

Munshi Madho Prasad and Munshi Jtcala Prasad 7 for the 
appellant. 

The Hon. G. T. Spanhie , Mr. A. Strachey and Mr. Greenicay , 
for the respondents. 

Tyrrell and Kxox, JJ. — We come now to the legal arguments 
on which the decree dismissing the suit was supported. Mr. Strackey 7 
on behalf of the respondent, contended that the provisions of the 
third paragraph of s. 59 of the Transfer of Property Act, 1882, do 
not apply to a case, where, as in the present, the immoveable property 
covered by tb© title-deeds is situate beyond the towns of Caleuta, 

Madras, Bombay, Karachi and Rangoon, The clause in question, 
he pressed upon us, was a saving and not an enacting clause. H© 
allowed that the only recorded precedent which he could find on this 
question was against him. The case was one heard by the Sadar 
Diwani Adalat at Madras. That Court, it is true, refused to enforce 
a lien against property situate beyond the town of Madras, of which 
property the title-deeds had been deposited as a secure ty for a loan ty 
parties living and contracting within the local limits of the Supreme 
Court of Madras. The principle which guided them to the refusal 
was that “ such a transaction was not recognized” in Indian law, 
and they held that the principle of the English law applicable to a 
similar state of circumstances ought not to govern their decision. 

But this decision did not approve itself to their Lordships of the 
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Privy Council wlio reserved tli6 decision^ on the ground that Hi© 
tr ans action was not one forbidden by law, and not Doing so 
forbidden, to refuse recognition was in the case before them a 
violation of justice, equity and good conscience. The case will be 
found reported in 9 Moo. I A, at p. 307 and is known as the ease 
of fat den Seth Sam v. Lukpathy Roy fee Lalak . The learned 
counsel in dealing with this ruling laid great stress upon the fact 
that when the contract then under consideration was entered into, 
e/«., in the year 1851, there was no special law governing the 
transfer of immoveable property and no law requiring transactions 
affecting it to be registered. He maintained that this fact had led 
their Lordships to the decision at which they arrived, and that it 
might be fairly argued that if there had been in existence then, as 
now, laws regulating the transfer of property and the compulsory 
registration of mortgages affecting immoveable property, their Lord- 
ships would have given effect to the law and not have arrived at a 
contrary conclusion, regard being had to the saving clause contained 
in s. 59. 

Positive local law now exists enacting how such contracts can 
and should be made, and it is a matter of public policy that the 
provisions of that law should be maintained and enforced. It would 
now be against justice, equity and good conscience to give effect to 
a mortgage which violated all registration rules and virtually 
defeated the provisions of the law. in short, a decision validating 
such a transaction is “ opposed to the policy of the Registration 
Law ; it would lead to evasion of stamp duty, and it is at variance 
with the principle of making the system of transferring land, as far 
as possible, a system of public transfer.” This was the substance 
of Mr, Strachey’s contention, 

How, it seems clear and patent to us, from the precise and posi- 
tive language contained in s. 59 of the Act, that the Legislature 
was not only aware of transactions of the kind with which we are 
dealing, but proceeded of set deliberation to recognize the practice 
and to accord to it the full sanction of law. There is in the section 
not. one word which forbids effect to be given to an agreement 
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whereby parties express tbeir intention to create a lien on immoveable 1892 

property by a mere deposit of the title-deeds as security. Moreover? Mabho Bis 
it seems to us that the question where the sroperty affected may p iJtM 
be situate is not a matter which should affect our decision. Mad it 
been the intention of the law that transactions of this kind should 
only affect immoveable property situate within the narrow circle of 
the Presidency Town, nothing would have been easier than to give 
expression to such an intention* We find nothing in the Transfer 
of Froperty Act or in the Registration Act of 1877 which forbids 
such a transaction. It was beyond all doubt the intention of the 
contracting parties in February 1888, that the deposit should 
operate as a hypothecation or pledge, and it would be a violation 
of justice and equity under such circumstances to refuse to give 
effect to it. As regards the rest of Mr. 8trac/iey\ contention, it 
seems to us that no greater violence is done to the Registration Law 
in giving effect to an equitable mortgage in respect of property in 
Benares than in respect of similar property in Calcutta, Our 
attention was directed by Mr. Banerji , who appeared for the 
appellant, to the ease of Manehfi Framji v. Rmiomjl N merwanji 
MUiry (1) in which upon another question the Bombay High Court 
recognized a deposit in the town of Bombay of title-deeds affecting 
property situate outside the limits of that Presidency Town as 
effecting a legal mortgage falling within the provisions of s. 59 of 
Act IY of 1882. 

This case is valuable as showing that the]deposit of title-deeds 
of property lying outside a Presidency Town operating as a legal 
mortgage is recognized and given effect to in Presidency ;Towns. 

We are, therefore, unable to accede to Mr. Strachey’s contention, 
and we agree with the decision at which the lower Court arrived 
when dealing with this point. 

The suit and the appeal are decreed with costs in both the 
‘ Courts. 

Appeal allowed. 


(J) I. L. K., 14 Bom., 269. 
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APPELLATE CRIMINAL. 


Before Sir John Edge, Zt.. Chief Justice, Mr. Justice Tyrrell, and 
Mr. Justice Knox. 

QUEEN-EMPRESS v . HABGOBINT) SINGH and others. 

Criminal Procedure Code , ss. 842, 866 3 867 and 5i0— Sessions trial— 
Accused person , examination of —Witnesses, treatment of by Court— Order 

of examination— Judgment— Sentence. 

Questions put by the Court io an accused person tinder the provisions 
of s. 34-2 o£ the Code of Criminal Procedure, 1882, must be strictly limited 
to the purpose described in that section, t.e., “ cf enabling the accused to 
explain any circumstances appearing in the evidence against him.” The 
evidence ref ei red to in that section is the evidence already given at- the 
trial at the time when the Court puts questions to thegaccused. 

It is not intended by s. 540 of the Code of Criminal Procedure, 1882, 
that a Judge shall reverse the order of a Sessions trial and Gall the witnesses 
summoned for the defence before the case for the prosecution is closed. 

It is illegal on the part of a Court to threaten witnesses with the penalties 
of the law unless they are evidently giving wilfully false evidence or 
persistently refusing to give evidence of facts which must be within their 
knowledge. 

A sentence which has been passed or a direction that an accused be set 
at liberty which has been given at a Sessions trial before the judgment 
required by s. 367 of the Code of Criminal Procedure, 1882, has been 
written is illegal. 

The facts of this ease are sufficiently stated in the judgmentof 
the Court. 

Mr. IF. M. Cokin , Mr. J . E. Howard , Mr. T. Conhn , Mr. A. 
Sir ache y and Mr. M. Malcomson , for the appellants. 

The Public Prosecutor (the Hon. 6 . T. tSpankia), forth© Crown. 
Edge, C. J. (Tyrrell and Knox, JJ., concurring).— Har- 
gobind Singh, Raj want Singh, Buddhu, and Jhulai were, on the 
21st of January 1892, found guilty of the murder of one Sam* 
bhal Singh, and sentenced to death by the Sessions Judge of 
Benares. They appealed, an$ their appeal was heard by us on the 
2nd, 3rd and 4th of this month. On the hearing of the appeal 
Mr. Spankie, Public Prosecutor, appeared for the Crown, and Mr. 
Strachey for the appellants. The main grounds upon which we 
were asked to reverse the findings of the Sessions Judge were that? 
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on the evidence on the record, the appellants were entitled to be 
acquitted ; that the Sessions Judge had during the course of the 
trial committed such illegalities and irregularities as rendered the 
trial bad ; and that his conduct of the trial was such as precluded a 
fair trial of the appellants, and would, in ease of a new trial being 
ordered, seriously damnify the appellants. It was further alleged 
on behalf of the appellants that, at the time when sentence of deatfi 
was passed upon them, no written judgment was in existence, and 
that the written judgment which now 7 accompanies the record, 
although signed by the Sessions Judge and hearing date the 21st 
of January 1892, was not written until after that date. It is 
hardly necessary to say that when a person is convicted of an 
offence under the Indian Penal Code and has a right of appeal 
to a High Court, and exercises that right of appeal, he is entitled 
to allege, and in the best way he can to prove, that there was 
no valid trial according to law ; that the Judge who tried him acted 
illegally and with material irregularity in the course of the trial; 
that the Judge by his conduct of the trial precluded a fair trial being 
had ; that the Judge in passing sentence had acted in violation of 
sections 366 and 367 of the Code of Criminal Procedure, 1882 ; and 
that at the time when such sentence was passed there was no record 
as required bylaw of the conviction which must precede and be the 
justification for the sentence. Further, it need hardly be said that 
when such serious allegations are bona fide raised by an appellant in 
a High Court, it is the duty of the High Court to consider them, 
and however unpleasant it may be for the Sessions Judge or for the 
Judges hearing the appeal, it is the duty of the Judges who have to 
decide the appeal to expjress their opinions as to the correctness or 
otherwise of those allegations and as to the effect of them, if sub- 
stantiated, on the case. When in an appeal, whether it be in a civil 
or in a criminal case, it appears to the J udges of a H‘gh Court that 
the Judge of a Court subordinate to the High Court has acted 
illegally or irregularly in the case under appeal, it is their 
duty, not only to the appellant in the particular case, but in 
the interests of the Government and of the public, to speak 
plainly and to point out in what manner the previsions of the law ha v - 
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teen violated and its requirements disregarded. It Is of greater 
moment to the Government and the public, if possible, than to one 
accused of a crime, that criminal trials should be conducted 
regularly, decorously, and in accordance with law and statutory 
procedure, and that no ground for doubting the competency or the 
impartiality of the Judiciary should be afforded by a departure on 
the part of a Sessions J udge or a Magistrate from the rules of law 
or the rules of procedure, which, as a Judicial Officer, he is bound 
to follow, or by a High Court passing over in silence and without 
comment such departures when they are material. High Courts 
are responsible tor the due administration of the law by the Courts 
subordinate to them, the duty of superintendence having been 
imposed upon them by their Letters Patent. Indeed, the Govern* 
merit of India in one well-known case claimed the right to rebuke a 
High Court for the non-performance, as it appeared to the Govern- 
ment of India, of that duty of superintendence. It is necessary in 
this case to consider not only the evidence on the record, but the 
circumstances under which that evidence was recorded at the Session- 
trial, and the most material of the alleged illegalities and irregu- 
larities connected with the trial. 

There are in this case four persons who say that, they saw com- 
mitted the murder of which these appellants have been convicted. 
The most material of those four witnesses was Amir Singh, who 
was a brother of Sambhal Singh, who was alleged to have been 
murdered by these appellants at the instigation of one of the zamin- 
dars of the village in which Amir Singh and Sambhal Singh had 
been tenants, and of which many years ago their family had been 
the zaminda rs. Not only as a witness for the prosecution was Amir 
Singh o! great importance, but his due and regular examination and 
cross-examination were of almost vital importance to the defence, 
as the ease for the defence was that Amir Singh, and not the accused, 
was the person who had killed Sambhal Singh, and that Amir Singh 
had murdered Ms brother with the object of making a false charge 
of murder against the zammdars and their servants. The accused 
alleged that the ease for the prosecution was what is known in 
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that part and the adjoining part of these Provinces as a ne&iri- 
mvqndfrim , of which each of ns have had examples before ns before 
now, examples, if this be one* as revolting as the present ease. 

The accused men when before the commit ting Magistrate had 
not given him a list of witnesses whom they wished to have sum- 
moned on their behalf for the Sessions trial. Each of the four 
accused had, in answer to a question put by the committing Magis- 
trate, stated that he would file a list of witnesses. The committing 
Magistrate had not cross-examined the accused as to the names of 
their intended witnesses or as to what those witnesses would be 
called to prove. Each of the accused had, in his statement which 
was recorded by the committing Magistrate under section 364 of 
the Code of Criminal Procedure, 18^2, deary indicated what his 
defence was and would be. In our opinion, the committingMagis- 
trate acted with sound judicial judgment and in accordance with 
law. The committing Magistrate would not, in our opinion, have 
been justified, either in law or in common fairness, in forcing the 
accused to disclose either the names of their intended witnesses cr 
what those witnesses would be called to prove. An accused is 
entitled when before a committing Magistrate to reserve his defence 
and to refuse to disclose the names of the witnesses whom he 
intends to call at the Sessions trial. "We say this not* only because 
the omission of tue committing Magistrate to break the law in 
these respects Las been made by the Sessions Judge the occasion 
and the theme of severe comments upon the Magistrate and his 
general conduct of the case when it was before him— comments 
which, in our opinion, were entirely unjustified and uncalled for — 
but because that omission of the committing Magistrate has been 
made by the Sessions Judge the pretext for procedure on his part 
which, in our experience, is unprecedented in modern times in any 
part of Her Majesiy’sjlGminions, and was entirely illegal. 

A list of witnesses for the defence was, subsequently to the 
committal, filed in the Magistrate’s Court. On the '22nd or 23rd 
of December 1891, the Vakil for the accused presented to the Court 
of the Sessions Judge a petition, asking that 11 persons therein 
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named should be summoned as witnesses for the defence. The 
prayer of that petition was complied with, and the persons named 
in the petition were summoned as witnesses for the defence. 

The Sessions trial commenced on the 6th of January 1892. 

The accused had been committed for trial on charges under 
sections 304 and 148 of the Indian Penal Code. To those charge* 
they pleaded not guilty. We may here state that a great deal of 
evidence was produced at the trial, tending to show that it was 
probable that there was no good feeling between the zamindars and 
the family of Sambhal Singh. With such evidence the record was 
overloaded. If there was much oppression on the part of the 
zamindars, it was as likely to have been the cause of the murder 
alleged by the defence as of that alleged by the prosecution. The 
first witness called was Amir Singh. He spoke to the connection 
of his family with the village ; to alleged acts of oppression on the 
part of the zamindars ; to alleged false charges brought against 
him or members of his family by the zanrind&rs or their servants, 
including the accused, Hargobind; to the connection of the accused 
with the zamindars and the village, but did not on the 6th of Janu- 
ary utter one word to connect the accused with the crimes wi.li 
which they, were charged, nor did he on the 6th of January 
give any evidence that a crime had been committed. The sole 
allusion in his evidence on that day to the death of Sambhal 
Singh was contained in the following sentence : 4£ My brother, 
Sambhal Singh, was killed on the 13th of September,” At the 
end of the record of the evidence given by Amir Singh on the 6th. 
of January there is the following : “ (Note.— Further examination 
of this witness deferred, as he is tired of standing.)” Whether 
Amir Singh was or was not tired of standing, the interests of justice 
required that his examination, cross-examination, and re-examina- 
tion should be completed before any other evidence as to what had 
occurred on the 13th of September 1891 was taken on one side or 
the other. 

The next witness called was Muhammai Zahur, a constable who 
had been employed as a writer in the office of the District Superin- 
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tendentof Police at Benares. He produced a petition which , on 
the 5th of September 1891, had been presented on behalf of the 
zamfndars of the village. That petition is of such importance that 
we give the translation of it in extenm . The translation is 
as follows : — 

44 The petitioner begs to state that all the three brothers, Amir 
Singh, Sambhal Singh, and Har Narayan Singh, residents of manza 
Gaharwarpnr, police station Baragaon, are very turbulent and 
quarrelsome persons, and that Amir Singh has been punished for 
criminal offences on several occasions; but still they do not cease to 
do wrong and mischief. Owing to their failure to make payment, 
their entire property, cult vatory lands, mills, trees, bamboo clumps, 
and dwelling bouses wdth ddldn , <Se., have been got sold at auction 
in execution of decree. On the 10th August 1891 Amir Singh 
was fined Rs. 20 by the Criminal Court on a charge of trespass and 
mischief. The petitioners are now’ going to remove the mill sold 
at auction ; but theie is a strong apprehension on their part of the 
< eenrrecce of riot and quarrel. Moreover, the aforesaid persons 
threatened and said that they w’ould beat Sambhal Singh, who is a 
very old man, and will get (he zammdarand his karioda implicated, 
ard it is likely that they will commit the offence. Therefore it is 
prayed that an Older may be sent to the officials of the police station 
of Eaisgaon, directing them to prevent the eoromisdon of the 
offence of riot and quarrel.” By that petition the zemindars, eight 
cays before Sambhal Singh was killed, informed the police that they 
had heard that a tsezari-muqadawa would be got up against them and 
their karinda. Muhammad Zahur proved that he had put the petition 
at once before tie Assistant Superintendent of Police, whose order 
was : ‘‘Older — ’That if - there was fear of violence, to put a stop 
to it.” Muhammad Zahur stated that the papers were posted the 
same day to the Sub-Inspector at Baragaon. The petition was 
accompanied by a Mukhtarnama purporting to be signed by the 
zammdars. The Sessions Judge having heard the evidence above- 
mentioned of Amir Singh and of Muhammad Zahur, and having read 
the petition, Mukhtarnama, and order of the Assistant Superin* 
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tendent of Police, framed a charge against the accused of wilful 
murder, under section 802 of the Indian Penal Code, and read and 
explained that charge to the four accused. To that charge they 
pleaded 45 not guilty.” 

The nest witness called was Jawahir Lai, head constable, who, on 
the 13th of September 1891, was in charge of the Harahua outpost 
of the Baragaon police station. His evidence showed that Gaharwar- 
pur, the village where the murder is said to have been committed, was 
distant abont two miles from his outpost. His evidence is distinctly 
favourable to the defence. He proved that at seven o’clock on the 
morning of the 18th September Hargobind Singh, who is said by the 
prosecution to have taken an active part in the murder, came to the 
out post at Harahua with one Bhukan Das, and asked him (Jawahir 
Lai) to go with them to Gaharwarpur, as their men were assem- 
bled and they were going to remove the mill. Jawahir Lai refused 
to go, as he had not got any orders. Hargobind Singh and Bhu- 
kan Das told Jawahir Lai that they had presented a petition for 
police assistance, and therefore expected him to go with them. Har- 
gobind Singh and Bhukan Das left the outpost of Harahua, accord- 
ing to Jawahir Lai, by 7-30 a m., and at 8 a.m., or rather before 
than after 8 a.m„ Pryag Singh, the son of Sambhal Singh, came 
to the outpost and reported that a scene of violence had occurred 
and that his father had been killed. J awahir Lai went at once to 
Gabarwarpur with Pryag Singh, and on the road met Bahadur 
Singh and the accused, Raj want Singh. Pryag Singh told him 
(Jawahir Lai) who the two men were. Jawahir Lai told the two 
men to go with him, as Pryag Singh was complaining of them. 
When passing Karoma, J awahir Lai directed the two men to stay at 
the Karoma chhaoni until he should send for them, and they obeyed 
his orders. Jawahir Lai went on to Gabarwarpur, and when he 
arrived there it was near nine o’clock a.m. At Gaharwarpur Jawahir 
Lai found Amir Singh standing by the corpse of Sambhal Singh. 
There was dead silence in the village, and although the village con- 
tained about one hundred inhabitants, not a man, excepting Amir 
Singh, was to be seen there. At this period of the trial an Inspector 
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of Police Darned Bhairo Shankar anda head constable Earned Bija 
Xareyau Singh were inter} osed to produce and prove a plan of 
Gaharwarpur ; and then Jawahir Bal was recalled and examined 
on the plan and as to the position of the corpse, some signs of 
digging, the beginning of the const] notion of an embankment, 
the condition and position of a cane-press, the position of a sugar- 
boiling house, of the buildings of the deceased man, of a mango 
grove and a well, and as to whether the construction of the 
embankment w r ould not interfere with a footway from the houses 
and with the access to the well, and such like matter. Jawahir 
Lai said ; “ I found Sambhal Singh quite dead. I should say 
Horn the appearance that he had been dead an hour or an hour and 
a-Lalf. The blood had ceased to flow. The blood had flowed 
from four or five wounds. On the ground there was a clot of blood 
about the size of the palm of a man's hand.” 

Jawahir Lai’s evidence above referred to closed the evidence 
w r hieh was recorded on the 6th of January. Beyond the fact that 
Jawahir Lai had stated that when he met Bahadur Singh and tb© 
accused, Raj want Singh, between eight and nine o’clock on the 
morning of the 18th of September, he told them to go with him, 
4 - as Pryag was complaining of them,” there was not one word of 
evidence given on the 6th of January connecting the accused men, 
or any of them, with the crime. At the close of the evidence on the 
6th of January the Sessions Judge made an order, the only 
material part of winch was “ arrangements to be made to keep the 
accused apart until they are examined.” 

On the morning of the 7th of January the trial was resumed. 
The part of the record relating to that day begins thus : — 

“ Trial resumed. Present as before. Bead and beard applica- 
tion of the Government Pleader to examine all the defence 
witnesses as witnesses for the Crown, as the Deputy Magistrate 
has omitted to question them, though they are (more or less) 
summoned to prove that Sambhal Singh was murdered by men 
who are witnesses for the Crown. 

44 Application refused. At the earliest possible moment the 
Court will examine the accused and then, if necessary, proceed 
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under section 510, Criminal Procedure Code. Amir Sirgh, re- 
called, re-sworn, states : ‘My brother, Sambhal Singh, was knocked 
down in my sight by lathi blows, and died on the spot by the 
embankment which was being made some five or seven. cubits west- 
ward from the charri or feeding -troughs. I saw the blows struck. 
The first blow was struck by Bahadur Singh : this did not knock 
him down. He was then simultaneously struck by Raj want 
Singh, Jhulai Ahir. Buddbu Koeri, and Hargobind Singh. Each 

one struck him with a lathi. There were some 15 or 20 other men 

; % p 

there armed with lathis , all ready to fight on the side to which 
Bahadur Singh was allied. 55 

Then the Sessions Judge makes an order that the prisoners be 
examined. 

It is now necessary to refer to the petition which had been 
presented by the Government Pleader. We have above set out 
what the Judge’s record of that morning states concerning it. 
Let us now turn to the judgment. Speaking of the case for the 
defence, the Sessions Judge in his judgment says : — 

“ Assuming for a moment, for the sake of argument only, that 
this countercharge be fales, then a more heinous and revolting 
attempt to procure judicial murders cannot be conceived by man. 

<c Extermination by the halter is meant. 

<; A Magistrate invested with first class powers, one whose 
whole life has been passed in this land of intrigue and perjury, 
has been content to pass on this most dangerous case without 
taking the precaution of reducing to writing what could be 
said against the theory he adopted. He left it open to one side 
to produce men in relays tutored to say whatever might be 
deemed expedient to cause to be said. "When examining the 
two accused, Raj want and Jhulai, he did not take the trouble 
to insist on their saying who else besides themselves could have 
seen the murder of one brother at the hand of another. 
When committing the four prisoners, he again neglected his most 
important duty by allowing them to reserve the names of their 
witnesses. Lists were subsequently filed ; but then, again, it was 
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left open to the friends of the prisioners to utilize each man so 
named in any way which might thereafter be deemed expedient. Queen- 
In other words, the Magistrate neglected — culpably neglected — to Empeess 
insist on a specification of the nature and scope of the expected Haeoobinb 
evidence of each witness then named. Sl^ge. 

u Worse was to follow. After the records came into this Court, 
those then ^concerned with the defence found means to have sub- 
stituted lists of witnesses brought on to the record, so that, when 
the trial in this Court commenced, the prosecution had no know- 
ledge of the names of many of the witnesses who were attending 
to rebut the evidence for the prosecution ; and among the additional 
witnesses secretly added are two avowed eye-witnesses of the murder 
of Sambhal Singh by the members of his own family, — the chief 
witnesses for the prosecution. 

“This culpable neglect of duty by the committing Magistrate 
has added vastly to the labour of the Court — to its difficulties, — and 
has placed the Judge in a most invidious position. At the earliest 
possible stage, after discovering what had been done, the Govern- 
menfc Pleader applied to Lave all the witnesses for the defence- 
made witnesses for tie C. own. This was refused ; but as it would 
hove been at the risk of a fearful miscarriage of justice to allow 
tutors of false witnesses a chance of instructing willing pupils to 
swear a wav the lives of men sent up as witnesses for the prosecu- 
tion ; and as, on the other hand, the statements of these men, sup- 
posing they had been telling a true story, would have had very 
little weight if their examination were delayed, the statements of 
all those likly to be able to give evidence outside of those sent up 
as Crown witnesses were recorded as quickly as possible / 5 

Entertaining grave doubts as to the bonafides of that petition o! 
the Government Pleader, we asked him, whilst this appeal was being 
heard, under what section of the Code of Criminal Procedure he had 
presented it. He said he did not know. We asked him if he had 
ever presented any similar petition before, and be said he had not. 

We then asked him to explain the circumstances under which he 
came to present it. His explanation was as follows : According 
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to him, when he went to the table of the Sessions Judge at the close 
of the evidence on the evening of the 6lh of January, to get his 
certificate of attendance signed, the Sessions Judge told him to put 
in a petition asking that the witnesses for the defence should be 
examined for the Crown, on the ground that the committing Magis- 
trate had not fully taken down the statements of the accused. The 
Government Pleader stated that he did not then draw up the peti- 
tion, and that when, on the following morning, the 7 th of January, 
the Sessions Judge asked him if the petition was ready, he said it was 
not, as he did not know under what law he was to present it, and 
thereupon the Sessions Judge said to him that it was not under any 
particular law, but he was to file it for the ends of justice ; and he 
then went and drew it up at once and presented it, and the Sessions 
Judge rejected it. We asked the Government Pleader if it was 
bona fide intended by him to make the witnesses for the defence 
witnesses for the Crown — that is, witnesses whose evidence the 
Crown intended to accept — and he said it was not bona fide intended 
to make those witnesses witnesses for the Grown, Such was the 
account given to us by the Government Pleader. Forming our 
opinion from tbe record of the trial as to the conduct of the trial by 
the Sessions Judge and as to his bias, we see no reason to doubt 
that the statements of the Government Pleader may be accepted as 
correct. If they are correct, they show an unwarranted interfer- 
ence by the Sessions Judge with the conduct of the prosecution, 
which should have been left in tbe bands of the Government Plead- 
er who had been instructed to conduct it, and further show 'that 
the least that can be said is that the opening passages from the 
Judge’s record of the 7th of January and the extract relating to 
the petition which we have given from bis judgment are the 
reverse of candid . b That it was never intended bona fide to make 
the witnesses for the defence witnesses for the Crown he have 
not a doubt. 


Whoever instigated the presenting of that petition, the object, 
beyond doubt, was to reverse the order of a criminal trial and to 
place the accused men at a disadvantage by having their witnesses 
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called and all that they could say disclosed before the -evidence of isirj 
A mir Singh should be completed or the other genuine Crown wit- ~ q^ees-™ 
nesses should be called. By such a course Amir Singh and the Express 
other witnesses for the Crown would be put upon their guard, and Habgobiito 
any cross-examination which could be administered to them would Susgh. 
be practically futile. Such a course would be the last which any 
sane man who hoped to ascertain the truth and had not already 
made up his mind that the accused were guilty, and that nothing 
was to be said or believed in their defence, would adopt. And 
yet that course, but in another form, was adopted by the Sessions 
J udge. 

After the evidence which we have quoted from the Judge’s 
record had been given by Amir Singh on the morning of the 7th of 
January, the Sessions Judge ordered that the prisoners should be 
examined, and he proceeded to examine them accordingly. We 
asked Mr. Spankie under what section of the Code of Criminal 
Procedure the Judge was justified in examining the accused at 
that stage of the trial, and the only section he could suggest was 
section 342. That section, so far as it is material for present pur- 
poses, is as follows : “ For the purpose of enabling the accused 
to explain any circumstances appearing in the evidence against 
him, the Court may, at any stage of any inquiry or trial, without 
previously warning the accused, put such, question to him as the 
Court considers necessary, and shall for the purpose aforesaid 
question him generally on the case after the witnesses for the 
prosecution have been examined and before he is called on for his 
defence.” It requires no knowledge of law to understand f hat sec- 
tion, and to understand that it* is not’ for the purpose of ascertaining 
what witnesses the accused intends to call, or wfhat evidence they 
will give, or what his defence is, that a Court is justified or author- 
ized in examining an accused under that section. A Court is 
only authorized under section 342 to examine an accused “ for the 
purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him.” The evidence in that - 
section referred to is the evidence already then given at the 
trial. 
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At that stage of the trial the Sessions Judge put 21 questions to 
Hargobind Singh, 28 questions to Raj want Singh, 22 questions to 
Buddhu Koeri, and 24 questions to Jhulai. The direct and only 
object of those questions was to get from the accused by a species 
of cross-examination the names of their witnesses, what evidence 
those witnesses would be called to give, what means of knowledge 
of the facts those witnesses had, and the particulars of the defence 
of each of the accused. We doubt, looking at those questions from 
a point of view most favourable to the Sessions Judge, if there was 
one single question of those 95 questions which was authorized by 
section 342, or was in any way directed towards enabling any of 
the accused “ to explain any circumstances appearing in the evid- 
ence against him.” Here are some examples. Amongst other 
questions the following were put by the Sessions Judge to 
Hargobind Singh : — 

“ Q . — To what point is Badal, Gadaria, your witness ?” 

“Q , — On which side of the road did you come across with 
Badal, Gadaria ?” 

<* Q, — Strain your memory and tell anything more besides this 
that the Gadaria, Badal, may have said to you.” 

Here are some of the questions put to, and the answers given 
by, Raj want Singh: — 

16 CL — Who are the witnesses in your defence? Name them. 
A. — Ohhotu Chamar, Panchu Ohamar, Phulman Chaniar, Sukhdeo 
Pande, and Sheonandan Pande — altogether five persons. These 
are my witnesses, and no other besides them. 

a Q,.— < Do you know whether Kuar Singh is included in the 
list of your witnesses or not ? A. — I do not know, as I was in 
custody. 

a Q. — What can Kuar Singh say in your defence ? A, — I 
don’t know what deposition he will give. , 

Q. — Did you see Kuar Singh on the spot ? A. — No, I did 
not see him on the spot, but on the day of this occurrence I saw 
him in his juar field* 

# 
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u Q. — Why did you not gehKuar Singh summoned in your L c &3 

defence ? No answer.” Quees- 

Empress 

Here are a few examples from the examination of Jhulai : — Vm 

_ , . __ Habgobind 

44 Q. — Were there any others wno could see Amir Singh, &c., Singh. 


striking Sambhal Singh or not ? If there were, name them. 
A. — I don’t think any one else saw the affair besides those whose 
names I have already mentioned. 

44 Q — Now state again fully the whole affair as you saw it.” 

We have no hasltation in saying that that procedure and those 
questions were entirely illegal. The Sessions Judge, having got all 
the information he could from the accused as to their witnesses, 
proceeded to call and examine the witnesses for the defence. We 
should here say that the Sessions Judge had given the witnesses 
for the defence into the custody of the police. This is his euphe- 
mistic account of that proceeding. 44 The fact is, it would seem, 
that the action of the Court on the second day of the trial in sud- 
denly putting every witness available for the defence under surveil- 
lance till be had declared what h© had to say came as a total sur- 
prise on witnesses not yet prepared to say their say.” 

Avoiding euphemism, we should say that the Sessions Judge had 
been guilty of what is commonly known as wrongful restraint. 
This is what he did : he picketed the witnesses for the defence 
in twos in custody of the police, each two men being placed back 
to back, so that there might be no communication between them. 
Much as the witnesses may have been surprised by that action of 
the Sessions Judge, there was a still greater surprise in store for 
them. 

Immediately after the accused had been examined in the 
manner referred to, the Sessions Judge proceeded to call the 
witnesses for the defence and to examine them. It is alleged on 
behalf of the appellants that the Sessions Judge, as each of the 
witnesses for the defence was called, or shortly after his examination 
commenced, caused section 1 94 of the Indian Penal Code to be 
read to the witness. Referring to the witnesses for the defence, 
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this is what the Sessions Judge says on the subject in his judg- 
ment : — 

<c However, what they have deposed has been declared by them 
with a fall knowledge of the provisions of section 194, Indian 
PeDal Code.” 


The record of the evidence of the first seven witnesses for the 
defence who were examined by the Sessions Judge shows that the 
attention of six out of the seven must have been drawn to section 
194 of the Indian Penal Code, and that they misunderstood that 
section. Their evidence shows that as they were aware that Amir 
Singh was accused of having killed his brother, Sambhal Singh, they 
considered that they might be transported for life if they gave false 
evidence at the trial of Hargobind Singh, Raj want Singh, Buddha, 
and Jhulai in their favour. The fact is that the section was 
entirely inapplicable to the witnesses, unless they gave false 
evidence at the trial, intending thereby to cause, or knowing 
it to be likely that they would thereby cause, these four appellants, 
or some or one of them, to he convicted of the murder with which 
they were charged. The Sessions Judge could not have imagined 
that the witnesses for the defence were likely to give false evidence 
against the four accused or any of them. The only event in which 
section 194 could possibly have applied to them was the event of 
the action of the Sessions Judge so far intimidating the witnesses as 
to induce them to give false evidence against the accused. The 
witnesses for the defence may be excused for not knowing the law 
when it is apparent that the J udge himself was ignorant on the 
subject. 

We have no hasitation in saying that it is illegal of a Judge to 
threaten a witness with the penalties of the law, and that no Judge 
should allow anything of the nature of a threat to be administered 
to a witness, unless and until the witness has shown by his evidence 
that he is wilfully saying what is false or is persistently refusing 
to give evidence on facts which must be within his knowledge. To 
threaten witnesses for the defence of a man who is on his trial for 
Ms life is to deny him a chance of proving his innoeenee, and is, in 
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our experience, before this present case, unheard of on the part of a 1892 
Judge. It is easy to conceive what must have been the effect on q ueeh . " 
any bat the stoutest witness of what had happened and was hap- Empress 
pening. There could not have been any official, pleader or witness, Habgobisd 
about the Sessions Judge's Court, attending to what was going on, Singh, 
who could have doubted on the 7th of January that the Sessions 
Judge had made up his mind that the accused were guilty, end that 
their case was false. 

The Sessions Judge had administered at that early stage of the 
case an illegal and inquisitorial cross-examination to the prisoners. 

He had picketed all the witnesses available for the defence in twos 
in custody of policemen. He was making use of section 540 of 
the Code of Criminal Procedure in a way in which that section was 
never intended to be used. He w r as reversing the ordinary and 
legal course of a criminal trial. He was acting in violation of the 
spirit, if not of the letter, of sections 289 and 290 of the Code of 
Criminal Procedure, and he was beginning the examination of the 
witnesses for the defence by what must have seemed to them a 
threat of transportation for life if they should say in their evidence 
that it was Amir Singh, and not the prisoners, who had murdered 
Sambhal Singh ; and yet the issue which the Sessions Judge had 
to try was, did the prisoners, or some or one of them, murder 
Sambhal Singh ; and at that period of the trial the only direct 
evidence which had been given connecting the prisoners, or any of 
them, with the murder had been the evidence of Amir Sixngh, who 
himself was accused by the defence of the murder, whose evidence in 
chief had not been concluded, and who had not then been submitted 
to cross-examination. 

What we have already pointed out would make it impossible for 
us to consider the trial a judicial one, or to allow the conviction of 
these appellants by the Sessions Judge to stand. 

There are, however, other matters connected with the conduct 
of that trial by the Sessions fudge which we should be failing in 
our duty if we were to pass over in silence. The calling and exa- 
mination by the Sessions J udge of the witnesses for the defence 
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proceeded under the conditions to which we have referred. On the 
8th of January the prisoner, Hargobind Singh, was further exa- 
mined- He admitted that he bad caused the petition of the 5th 
of September 1391 to be drawn up and presented to the police, 
and then the following question and answer are recorded by the 
Sessions Judge . — 

«Q. — When you stood in the dock before the trial had fully 
begun, when the inquiry was made as to what class of Rajputs 
Amir Singh belonged to, did you not call out that he was a 
bastard Rajput ? A. — I did 57 

That question put by the Sessions Judge to Hargobind Singh 
needs no comment. Amir Singh was re-ealled on the 8th of 
January and further examined. He was then cross -examined. At 
the close of his cross-examination he was not re-examined by the 
Government Pleader, but he was again examined by the Sessions 
Judge. In that re-examination, or whatever it may be called, by 
the Sessions Judge, Amir Singh committed, as we believe, deli- 
berate perjury on a material question, having regard to the case 
for the defence. He said Sambhal Singh was not ill for a single 
day. After that re-examination by the Sessions Judge the calling 
and examination by him of the witnesses for the defence was again 
proceeded with, some witnesses being interposed to prove localities 
or that one of the zamindars and JBhukan Das had absconded. 

We give the following extracts from the Judge’s record of the 
11th of January as showing how the trial was being conducted. The 
Judge's record is silent as to the 9th of January, and the 10th 
was a Sunday. This is the Judge’s record of the examination of 
one Beni Pande, who was called and examined by the Sessions 
Judge, but was not, apparently, a witness for the defence. 
w Called by Court. — Beni Pande, son of Ramjan Pande, age 30, 
states on solemn affirmation. — The witness is led around through 
much irrelevant inquiry which it is unnecessary to record. After 
describing his fields lower south of Gaharwarpur : 

What servants have you? A. — One. Q. — Is he here 
to-day ? A, — No. Q. — What is his name ? A.— Wahi Dalgunjam 
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Q.— What explanation have yon to placing the word ‘Wahl’’ 18S3 
before the single name ‘Dalganjan J ? (No answer.) ~Z 

C E E 25" ** 

Cross-examination . — I have pjmnns in Gaharwarpur among -^ M22ESS 
the Sarwars Thakurs. I can eat pirns and sweets at their hands. Habgokhd 
I know Amir Singh and Sambhal Singh. 

Q. (disallowed) — ‘Would yon now drink water at the hands of 
Amir Singh P’ ” 

Musai Fande was called and examined by the Sessions Judge 
at some length. He was cross-examined, and at the end of the 
record cf his evidence there is the following note : — 

“ (Demeanour very hostile to the prosecution. Discharged.) ” 

Then follows this memorandum, or order, of the Sessions Judge : — 

“Being now night, and it being impossible to examine further 
witnesses, the defence are called on to declare the points on which 
they expect their remaining witnesses to be able to testify. Sundar 
and Pasaudi : it is explained that nothing is known of what they 
can speak to. They wei e named as persons who could give evidence 
by the witnesses for the prosecution in the Magistrate’s Court ; but 
as they have not been examined for the prosecution, they have been 
called to be present for the defence. The Amin is again sent to make 
more exact observations regarding the width between the southern 
extremity of the old Kawal and Amir’s well and to mate sections 
cf the embankment/’ Then Amir Singh is re-called and further 
examined, and the trial is postponed. 

On the 12th of January Amir Singh is re-called by the prosecu- 
tion and further examined. Then the Amin is esaxnined,and then 
the Sessions Judge calls and examines Sundar Dasaudi, who was 
mentioned in his order of the 11th. At the end of the record 
of Simdar’s evidence is the following note by the Sessions Judge : 

« ('Witness is very impatient to relate a conversation with Amir 
Fingh)” and the conversation is not recorded. The Sessions 
Judge, who had committed nearly every conceivable irregularity in 
aid of the prosecution, short of sentencing the prisoners to death 
■without a trial, draws- the line when Sundar, who was called by 
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himself, proposed to speak to a conversation with Amir Singh. 
The Sessions Judge may have been right, as it is possible that 
the conversation may have been irrelevant, or Amir Singh may not 
have been cross-examined as to it. Then a witness for Hargobind 
Singh is called by the Sessions Judge and intimidated. Then one 
Dasmi Bind is called and examined by the Sessions Judge. The 
Sessions Judge, who Just pievioosly had prevented Sundar speak- 
ing to a conversation with Amir Singh, deliberately invites Dasmi 
Bind to give hearsay evidence against the prisoners. Here is the 
record of the question put by the Sessions Judge and the answer 
to it = a 

“To the Uourt.--Gi . — You know that a fresh start lias been 
made with a new hit of embankment between the extreme points 
at which you began and left off your work Can you tell by whom 
that work was done ? You can mention names from hearsay. A.— 
I know nothing about it” 

Apart altogether from the Judge’s invitation for hearsay evi- 
dence, that was as vicions and irregular a question as was ever put 
in a Court of J ustice. The witness had not said one word to suggest 
that he knew that any “fresh start ” had been made. 

The record of the 12th of January concludes as follows : — 

“Pragash Dasondi, Sajan Pande or Somer Panae. — Defence 
does not want them. Bisseswar Singh has been summoned but has 
not attended. Warrant for his arrest to issue. Madho Singh is 
conveniently absent. Warrant for his arrest to issue. Case post- 
poned till to-morrow.” We are not surprised to find that witnesses 
required for the defence did not attend. 

The Judge’s record is silent as to the 13th of January. 

The Judge’s record for the 14th of January is so comical that 
it would he difficult to believe that it was the record of a criminal 
trial, if the record was not before ns. It opens as follows : — 

a Trial resumed. Present as before. 

“Reported that Madho Singh cannot be found ; also that the pat- 
war cannot be found. Fresh summons for the patwari through 



VOL, XIV.] 


ALLAHABAD SERIES. 


261 


Collector under docket. Bisseswar Singh, called by Court after 
summons, states on solemn affirmation. Discharged. Note, that 
the defence state that it was another Bisseswar Singh they 
wanted. 

i6 It appears there are two Bisseswar Singh of Dharanagar — 
one the employe of the pheridars, known as Kan] a Bisseswar 
Singh ; the other, the alleged purchaser of the Kulwara, &c. Amir 
Singh tenders any information that could be got from the latter, 
who is the man intended by the defence,” and Amir Singh is 
again examined apparently by the Judge. 

So anxious was the Sessions Judge to get hold of a witness for 
the defence, that be orders a warrant to issue for the arrest of a 
Bisseswar Singh without faking the trouble to ascertain that he is 
issuing it against the right man. When the wrong man is brought 
before him and examined, the Sessions Judge bethinks himself of 
enquiring of the defence as to who was the Bisseswar Singh who 
was required as a witness for the defence, and as the right Bisses- 
war Singh was not present, he recalls Amir Singh to give the 
evidence which he supposes the defence intended to obtain from 
their own witness. Then one Wahaj-ud-din is examined by the 
Sessions Judge; but as apparently he could not give the inform** 
ation which the Sessions Judge required, the Judge makes a note; 
fi< Amir Singh offers to give information,” and Amir Singh is 
accordingly further examined. Then comes the record of the 
evidence of apparently the wrong Bisseswar Singh. Then the 
Sessions Judge further cross-examines the prisoners Jhulai and 
B a] want Singh on matters of their defence. Then Jawahirl.al is 
recalled, and the record for the 14th of January closes with some 
further exmination of Amir Singh. 

On the 15th of January Jawahir Lai is further examined. 

On the 16th of* January Umar Khan, a constable of Baragaon, 
was the first witness called. He was a witness for the prosecution. 
He said that Sambhal Singh’s body was thin, and that tie 
surmised that Sambhal Singh had been ill because his hands and 
feet were swollen. 
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1892 The next witness for the prosecution was Bhairo Shankar, an 

Inspector of Police. He said “Bajwant Singh, from the outset 
Empress sa i(j he had seen the killing of Sambhal Singh, but he did not 
Hargo 1 ind commit himself to naming any other person as having witnessed 
Singh. ft, Jhulai Ahir, declared he had seen it, but he also refrained 
from disclosing any name as that of a spectator; ” and lateT on 
“ Baj want said he saw Amir killing Sambhal; Jhulai, too, said he 
saw Amir killing Sambhal.” 

Brij Narayan is then called and examined, and the trial ad- 
journed to the 18th of January. 

On the 18th of January Jawahir Lai was put in the witness- 
box for cross-examination. The prisoners declined to cross-examine 
him. He had said nothing to implicate them. On the contrary, 
his evidence so far had been damaging to the prosecution. When 
the prisoners declined to cross-examine Jowahir Lai, the Sessions 
Judge proceeded to examine him further. In the course of that 
examination Jawahir Lai said : “ No formal record xvas made of 
the time of the visit of Bhukan Das and Hargobind Singh at the 
outpost. I assign for their visit the hour of 7 a.m. at a guess - the 
best I can and later on : “ I have no personal knowledge that 
Sambhal had been ill. I wrote that he had been suffering from 
fever because Amir Singh said so. Amir Singh did not try to 
conceal this from me. When I was investigating, my belief was 
that when Bhukan Das and Hargobind came to the outpost 
Sambhal Singh was alive. I did not think that Bhukan Das and 
Hargobind could have got back in time to see the death of 
Sambhal Singh. The time of Pryag’s arrival was written down, 
VCntered as near 8 a.m., see special diary).” Jawahir Lai further 
said: “I went to the scene of the murder through Earoma. 
I met Bahadur Singh and Bajwant Singh on the Panchkosi 
road in the limits of mauza Ghatoli, about half a fcos from 
Earoma and rather less than a mile from the outpost.” Then the 
Sessions Judge of his own motion calls Pryag Singh, the son of 
Sambhal Singh, As to the calling of Pryag Singh, the Sessions 
Judge’s record shows the following: “Called, by Court (sud* 
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demly and with precautions against any communication reaching 
him}/’ 

Pryag Singh said that as be was going bach from the Harahua 
ehauM with Jawahir Lai, they met five men. “Those men were 
Bahadur Singh, Raj want Singh, Jhulai Ahir, Bhukan Las, 
and Hargobind Singh. They came from the direction cl 
Karoma. I pointed them out to Bahadur (Jawahir) Lai as the 
men who bad killed my father. We had two constables with us. 
One was Umar Khan, the other was Khairati. The jamadar 
ordered all these five men to go to the chhaoui and stay there, as 
there was a charge against them and further on: “We went on 
I urging the jamadar not to give them a chance of escape, as 
murder had been committed by them. I swear that there were 
five and not two men so met by us.” 

Then Umar Khan is recalled . “ (Every precaution has been taken 
to prevent communication).” He said that he followed Jawahir 
Lai to Grahaiwarpur, walking about a gunshort distance behind, and 
that he had no recollection of any one being met on the road and 
turned back by the head crnstable. Then there is this note of the 
Sessions Judge: — (Note . — Uniar Khan and Pryag are confronted; 
the latter is mad© to repeat his story and directed to look straight 
into the constable’s face, the latter stands the ordeal : Pryag Singh 
does not do so satisfactory.)” 

The Sessions J udge omits to mention in his record the ordeal of th® 
pipal leaves. Jawahir Lai was then recalled, and said : fC It will be 
found recorded that I met Bahadur Singh and Rajwani Singh. I 
was asked by tie Inspector, and I told him of it.” Be also said 
u Pryag is not correct as to the spot where I met these men. It was 
406 or 500 paces further east, towards Harahua. Pryag is wrong 
in saying there were more than two men.” We belive Jawahir 
Lai; he is, in our opinion, a truthful witness. 

The patwari is then called, and then comes the second witness 
called for the prosecution, who professed to have seen the murder 
committed. 
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The first of the four professed eye-witnesses for the prosecution 
was A mir Singh . The nest was Grant). If Grarib’s evidence is true, 
the four appellants and Bahadur Singh killed Sambhal Singh. Ac- 
cording to Garib, he and one Sital Pande went together to Gahar- 
warpnr. He says that one of the zamindars gave the order for 
Sambhal Singh to be struck. He is contradicted by Sital Pande as 
to what was going on and as to who was there when he arrived. 
He contradicted part of the evidence which he had given before 
the committing Magistrate, and then veered round and said that 
the evidence which he had given before the Magistrate was correct. 
He flatly contradicted the evidence of Amir Singh and on this point 
we believe him. He said : “ Isaw Sambhal Singh two days before 
his death at his house, the one to the south of Ramdin Singh’s 
field. He was on his cot ; he had fever. I did not see his hands. I 
saw bis feet : they were swollen.” And later, in reply to the Ses- 
sions Judge, he said : “ Sambhal had strong fever when I saw him.” 

Then Jawahir Lai was recalled. Then Sheodhan Singh was 
called by the Sessions Judge and produced a number of records. 
Then came the third eye-witness for the prosecution, namely, Sital 
Pande, who was called on the 19th of January. According to him 
Sambhal Singh was killed by the appellants and Bahadur Singh. 
B is evidence does not agree with that of Garib as to what was being 
done and as to wbo was there when they arrived Gaharwarpur* 
In cross-examination he denied that he lived at Rameshwar. A 
question as to where a witness lived is a perfectly relevant question. 
The cross-examination on the point was to his credit, and also, no 
doubt, was suggestive tbat he was not at Gaharwarpur on the morn- 
ing in question. 

He was further asked : “Have you a concubine in Rameshwar, 
or a second wife?” That question was disallowed by the Sessions 
Judge. It was a relevant question, and arose on his denial that he 
lived in Rameshwar. This is what the Sessions Judge says in his 
Judgment as to mat question, which he disallowed: “It is not 
always that a Judge is strong enough to peremptorily order a 
pleader to stop. This had to be done more than once in this trial. 
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I give an example — c Sital • Pande, who gives his age at 60, 18^? 

who is apparently close on 70, was asked if he was not keeping 
a woman. The questioner had not one titled of evidence or protr Empress 
ability on his side. An indignant negative, however, would ]j ABG0 ‘ B ikd 
not wipe out, amongst those who form his little world, the Singh. 
recollection that the poor old man had been asked that insulting 
question in public, and the recollection of it will not tend to make 
others more willing to risk being similarly insulted. Can we he 
surprised that so many actual witnesses find it more convenient to 
say that they were looking the other way, or that they were else- 
where? 9 It would possibly have been more conducive to the 
interests of justice if the Sessions Judge, instead of indulging in all 
that rhodomontade, had allowed Sital Pande to answer the question 
and express for himself an indignant negative, had he chosen to 
ran the risk of doing so. The Sessions J udge > before he disallowed 
the question, might at least have asked the pleader if there was 
serious foundation for it, or he might have refreshed his memory by 
looking at the committing Magistrate’s record, where he wouldhave 
found that this was what Sital Pande’s friend, Garib, the witness of 
that name for the prosecution, bad said on the subject : “ I know 

Sital Pande of Ausanpur. His residence is in Ausanpur, but he 
lives in Rameshwar Sometimes he lives in Ausanpur. In Ramesh- 
war there is a kept-woman of Sital, and in Ausanpur his wife. In 
Ausanpur there is one and a-half big ha culfcivatory holding of Sital 
and his brothers. He has shikmi cultivation both in Rameshwar 
and Ausanpur. Sital lives apart from his wife and sens. He lives 
in Rameshwar. His house in Rameshwar is less than a mile from 
his house in Ausanpur. There is a river betwc en. SitaFs sons take 
care of their mother, and Sital, too, assists her. ” it is said on 
behalf of the appellants that their pleader endeavoured to get that 
information from Garib in the Sessions Court and that he was 
stopped by the Sessions Judge and told that Sital Pande was the 
proper person to whom snch a question should be addressed. On 
that allegation w T e express no opinion. 

The fourth and last eye-witness for the prosecution was next 
called. He was Ajudhia Singh, a son of Amir Singh. According 

88 
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1893 to him one of the zamindars and Bhutan Das gave the order to 
Queen strike Sambhal Singh, and, according to him,, the appellants and 
Empress Bahadur Singh killed him. A judhia Singh had almost as vital an 
H abgobind interest in this case as his father, Amir Singh, had, and consequently 
biNos* his evidence must be regarded with caution. Ajudhia Singh had 
made a report to the police on the morning of the 18th of Septem- 
ber. According to the cheque-receipt this is what he reported: 
“ Gobind Das is constructing a ridge by demolishing my manager, 
ily uncle, Sambhal Singh, and I warned them not to do so. On this 
Sambhal Singh and I were beaten to-day at 7 a.m My uncle, 
Sambhal Singh, has received serious injuries and is unable to come ; 
I have therefore come to make the report-. ” The cheque-receipt 
gives the names of the persons then accused by Ajudhia Singh as 
64 Gobind Das, Bhutan Das, Hargobind Singh, and Bud dim Koeri, 
residents of K aroma. ” That report made no mention of two of the 
prisoners, appellants here, whom Ajudhia knew perfectly well, and 
who, at the Sessions trial, he swore took part in the murder— namely 
Rajwant Singh and Jhulai. The four men whom Ajudhia did name 
in his report were the men whom he most probably would have 
named if this is a case of sesarimuqada>na . When Jhulai was 

examined before the Magistrate on the 2 th of September 1891, he 
said that he had asked Amir Singh why he was beating Sambhal 
Singh with a laihi % that Amir Singh asked him to give evidence to 
the effect that 4 at the request of Gobind and Bhukan, Buddhu and 
Hargobind had killed Sambhal. I refused to give false evidence : 
hence he has charged me. 5> 

If the evidence of Jawahir Lai is true, and we believe it, it is 
nearly, if not almost impossible that Bhutan Das or Hargobind 
Singh could have been present when Sambhal Singh was killed. 
Jawahir Lai evidently did not believe that those men were present * 

The record of the report of Pryag Singh was not drawn up at 
the time he made it or until later in the day, and by that time 
Amir Singh had accused Jhulai as a party to the murder, and 
accordingly in the heading of the report the name of Jhulai is men- 
tioned in the list of names of the accused. But in the body of the 
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reportno mention is made of Jhulai. According to the prosecution, 
Pryag Singh was not present when his father, SamTbhal Singh, was 
tilled. 

After the examination of Ajudhia had been concluded, the 
prisoner Raj want Singh was again examined by the Sessions Judge. 
The proceedings of the 19th of January closed with this note by the 
Sessions Judge : “The defence must have ample time to consider 
what witnesses, if any, they will have examined. To-morrow the 
Court will continue closed, as it will be a day of National mourning. 
The trial is adjourned to Monday, 21st January 1892 95 It is 
only those who were responsible for the defence of these men 
charged with the crime of murder, or those who know what such a 
responsibility is, and what had taken place at this trial, who could 
fully appreciate the irony of that order. All the witnesses for the 
defence whom the Sessions Judge could get hold of had been called 
and examined by him, and what they had deposed had been declared 
by them “ with a full knowledge of the previsions of section 194, 
Indian Penal Cede.” 

The defence elected to call no witnesses except one to produce 
some documents. Then follow s this note of the Judge : “ Report- 
ed by the Judge’s record -keeper that the record of the case 4 Baku 
Lai Lohar, versus A mir Singh ’ is not traceable. Amir Singh offers 
to give any information required.” 

Then the defence call Graurl Shankar to produce documents, 
and then Amir Singh is recalled Some documentary evidence was 
then read’ the Government Pleader summed up the case for the 
prosecution, and Mr. Howard on behalf of the prisoners addressed 
the Court -and the assessors. The Muhammadan assessor gave it as 
his opinion that the prisoners were guilty of the offence charged 
under section 802, Indian Penal Code. The two Hindu assessors were 
of opinion that the prisoners were not gTiiliy } one of them being- 
of opinion that Amir Singh killed Sambhal Singh “ to land a 
false charge against the zamindars.” The oth r assessor was of 
opinion that Samhhal Singh had died a natural death. The opinion 
of the assessors was recorded late in the afternoon of. the 21st. of 
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January 18P2, and before 5-20 p.m. of that day the Sessions Judge 
had passed seutence of death on each of these four appellants. 
Before referring to the question as to what the Judge was bound 
by the law to do before passing sentence, we shall very briefly state 
our conclusions on the facts of this case. 

On the part of the prosecution there were only four alleged 
eye-witnesses of the murder to support the case that these appeL 
lants had committed the murder. Those witnesses were Amir 
Singh, his son Ajudhia Singh, Garib, and Sital Pande. The two 
latter on some points which are not immaterial contradicted each 
other. Garib further contradicted evidence as to Ajudhia Singh 
which he had given before the committing Magistrate and then 
veered round to that evidence again. Garib contradicted the evi- 
dence of Amir Singh as to the state of health of Samhhal Singh, 
and in that respect supported the evidence for the case of sesdri- 
muqadama set up by the defence. 

Amir Singh’s evidence as to the state of Samhhal Smell’s health 
is rendered untrustworthy by the evidence of Jawahir Lai and 
Umar, witnesses for the prosecution. 

The evidence of J awahir Lai, in our opinion, proves that the 
evidence of Amir Singh, Ajudhia Singh, Garib, and Sital Pande as 
to Hargobind Singh having taken part in the murder is false evi- 
dence. The report^ of A j udhia Singh makes it exceedingly doubtful 
that Raj want Singh or Jhulai were parties to the murder of Samhhal 
Singh, and that doubt is strengthened as to Jhulai by the record of 
the report made by Pryag Singh. If there is any truth in the case 
for the prosecution, Hargobind Singh, Raj want Singh, Buddhu, and 
Jhulai alL took part in killing Samhhal Singh. If we do not 
believe the evidence for the prosecution as to any one of the four 
accused, we cannot, believe the evidence as to the others. That evi- 
dence cannot be separated, as there can be no suggestion that the 
witnesses for the prosecution are mistaken as to the identity of one 
of those men, and are speaking the actual truth as to the others* 
on the evidence for the prosecution, we acquit these four appellants 
of the charges preferred against them, and direct them to be released. 
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We may say that, even if the leading evidence for the prosecution 1892 

were not open to the comments which we have just made, we would q UEE 3?- 
not consider it safe to act upon it, having regard to the illegal and Lmpbess 
irregular procedure which was adopted by the Sessions Judge, and Harqobihd 
particularly to the fact that three of the alleged eye-witnesses were Sikgh. 
not called until almost the close of the evidence, and until the Ses- 
sions Judge had extracted from the prisoners and their witnesses 
the whole case for the defence. For a similar reason we would not 
have considered it safe to act upon the evidence of Amir Singh. 

Now as to the question whether the Sessions Judge complied 
with the provisions of the law, which he was bound to obey, in sen- 
tencing the appellants when and as he did. As we have said, the 
opinion of the assessors was given and recorded late in the after- 
noon of the 21st of January 1892. The Sessions Judge sentenced 
these men to death before 5-20 p.m. that day. 

Mr. Howard in his affidavit of the 15th of February 1892, of 
whic h, at latest, on the 29th of February 1892 the Sessions Judge 
had received a copy, swore in the 18th paragraph : iC That the 
learned Judge, in my presence, when passing sentence of death 
upon the prisoners immediately after the verdict of the assessors had 
been delivered, in the absence of any judgment, written, delivered 
or explained to the prisoners, directed that the prisoners he hanged,” 

&e. The rest of the paragraph is immaterial for present purposes. 

Mr. Spankie, Public Prosecutor, admitted that no judgment had 
been written at the time when the sentences were passed. The 
Government Pleader who was engaged at the trial has stated to 
us in the course of this appeal that at the time when the Sessions 
Judge passed sentence the Sessions J udge had not written his judg- 
ment, and that what the Sessions Judge did at that time was to 
sign something which he had written or then wrote, as the Govern- 
ment Pleader though, with a pencil, and which occupied about half 
a sheet of paper. 

The judgment, or rather what purports to b© the judgment, of 
the Sessions Judge and is now with the record, bears the heading, 

Grounds for conviction of these four prisoners for the wilful 
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lg93 minder of Sambhal Sinp.h, charged under section 302, Indian Penal 
Code,” and is signed by the Sessions Ju ige and dated 21st Jan- 

Cj T? t? p * 

£mpbess uary *392.” In that judgment theie is the finding of the Sessions 
^ v * ^ Judge that all four prisoners were guilty of willful murder, but is 
Singh. does n0 ^ contain the sentence. 

There is a separate document on the record which, with the 
exception of a few words and the signature of the Sessions Judge 
and possibly the date, 21st January 1892,” is not in the writing 
of the Sessions Judge, The following is a copy of that docu- 
ment r— 

(i In the Court of the Sessions Judge, Benares. 

Present — Gr. J. Nioholls, Esquire, Sessions Judge. 

Sessions Trial No. 79 of 1891. 

Queen-Empress verms (1) Hargobind Singh, (2) Buddhu Koeri, 
(Z) -Raj want Singh and (4) Jhulai Ahir. 

“ Committed to Sessions for trial under sections 148 and 3 04, 
Indian Penal Cede by Babu B Jbhaddar Singh, Deputy Magistrate 
1st class, Benares, on 12th November 1891. 

Findind and Sentencp. 

<s Agreeing with the opinion of one assessor and differing with 
that of the two others, the Gourt finds that the offence of wilful- 
murder, punishable under section 3o2, Indian Penal Code, is suffi- 
ciently proved by clear and consistent evidence against the prisoners 
(1) Hargobind Singh,(2) Buddhu Koeri, (3) Raj want Singh and (4) 
Jhulai Ahir, and it accordingly directs that all the four prisoners 
be hanged by the neck till they be dead, at such place as may 
hereafter be determined by the Local Government. 

(Sd.) G. J, NICHOLLS, 

Semom J udge . 

2 hi January 1892 ” 

It is needless to say that what we have just quoted is not the 
judgment which is required by sections 366 and 367 of the Code 
of Criminal Procedure, 1882. It could not have been considered 
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by tiie Sessions Judge to Lave been the judgment required by those 
sections, as what he has appended to his record as his judgment 
occupies very nearly 20 pages of rather closely-printed foolscap. 
That document cannot be the paper which the Government Pleader 
saw the Judge sign, if his memory is to be trusted. 

The judgment bears internal evidence that it could not have 
been written cr completed between the time when the assessors gave 
their opinions on the case on the 21st of January and the time when 
the Court closed on that day after the sentences had been passed. 
The opinion of one of the assessors is referred to in a part of the 
judgment, which is fourteen printed foolscap pages, from the conclu- 
sion of the judgment. Having regard to the position in ih© Judg- 
ment of the referrence to the opinion of the assessor, we doubt tkxt, 
even if the judgment had on the 21st of January been written down 
to that point, it could have been completed goon er than the 22nd or 
23rd at the earliest. We cannot assume that a Judge, before the 
evidence in a case was concluded, would begin to write his judg* 
ment. 

It appears from the record that the Sessions Judge was on' the 
26th of January, that is, four days altar he had passed sentence, 
most irregularly completing his record by having evidence which had 
been given on the 7th of January read over to a witness. It is 
hardly necessary to sc y that no judgment as required by sections 
366 and 367 of the Code of Criminal Procedure was pronounced or 
delivered in open Court in the presence of the prisoners, or at all, and 
that no j udgment was dated or signed by the Sessions J udge in 
open Court at the time of pronouncing it. What justification there 
can be for the date u 2 1st January 1892, ” being put on a judgment 
•which was not in existence on that date w T e are entirely unable to 
understand. 

The Judgment prescribed and required by sections 366 and 367 
of the Code of Criminal Procedure, 1882, is a wriiten judgment 
which “shall contain the point or points for determination, the 
decision thereon, and the reasons for the decision, and shall be dated 
and signed by the presiding officer in open Court at the time of pro- 
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nouneing iK It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which the 
accused is convicted and the punishment to which he is sentenced. 
When the conviction is under the Indian Penal Code, and it is doubt 
full under which of two sections, or under which of two parts of the 
same section of the Code the offence falls, the Court shall distinctly 
express the same and pass judgment in the alternative if it be a 
judgment of acquittal, it shall state the offence of which the accused 
is acquitted and direct that be be set at liberty, ” &c. 

There can be no pretence for suggesting that the judgment 

required tobe delivered and pronounced under sections 366 and 367, 

whether it be a judgment of conviction or a judgment of acquittal 
need not contam the particulars required by section 367, or need 
not be pronounced, that is, read out in open Court, an 1 need not be 
dated and signed by the presiding officer at the time of pronounc- 

ing it. 

Further, there can be no pretence for suggesting that Sessions 
Judges, whoareappointed and paid to administer the law m accord- 
ance with the law, are not bound to obey the specific mandates of 
the legislature, and may act in violation of the provisions of the 
Code of Criminal Procedure, 1882. Inasmuch as the sentence m 

the case of a conviction, and the direction to set the accused at 

liberty in the case of an acquittal, can only follow on the decision 
and cannot precede it and insamuch as the decision must be con- 
tained in tbe written judgment, and there only, it necessarily 

follows that when, in cases like the present, to which section 367 
applies, there is no written judgment when the sentence is passed, 
the sentence is illegal. 

The requirements of sections 366 and 367 are no mere matters 
of form. The provisions of those sections are based upon good 
and substantial grounds of public policy, and whether they «e «r 
not, Sessions Judges must obey them aud not ne a law to them- 

sslTes. . . 

Any Judge at the conclusion of the evidence in a ease, some of 
which may be not quite distinct in bis mind owing to the length of 
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the trial, mi ght pass sentence on a prisoner and find it impossible 
honestly afterwards to put on paper good reasons for having con- 
victed him, or, on the other hand, might direct that the accused be 
set at liberty and find it impossible afterwards honestly to put on 
paper good reasons for the acquittal. The law wisely requires that 
the reasons for the decision shall accompany the decision, and shall 
not be left to be subsequently inserted or recorded. It is as much 
to the interest of the public that a guilty man shoird not be 
acquitted as it is that an innocent man should not be convicted. 

We ought not to conclude this judgment without expressing 
our opinion rn two matters : one is that the sweeping condemnation 
by the Sessions Judge of the Civil, Criminal and Revenue Court 
of the Benares district, in which the family of Amir Singh had been 
concerned in litigation, is entirely unjustified. The other is that, 
strange as it may appear after what we have been compelled to say 
in this judgment, we are, from our knowledge of the Sessions Judge 
and his work, willing to believe that in adopting the extraordinary 
procedure which he did, he was solely influenced by strong personal 
views as to z imindars and their tenants, and an honest desire that 
men whom he believed to be guilty should not escape being convicted. 

In conclusion, we should say that we are satisfied, from our 
experience of the Sessions Judges of these Provinces and their work, 
that the procedure of the Sessions Judge in this case, upon which 
we have been obliged to comment, is unique, and, speaking gen- 
erally, that Sessions trials are conducted with regularity, fairness, 
and decorum, and in accordance with law. 

FULL BENCH. 


j Before Sir John Edge , Kt-, Chief Justice, Mr . Justice Tyrrell, Mr. Justice 
Mahmood, Mr. Justice Knox and Mr. Justice Blair . 

SETH CKITDK MAL (Defendnat) v , SHI 13 LAL (Plaintiff). 
Coshar ers—P aytneni of arrears of Government revenue hy one cosharer > 
effect of— Charge— Lien— Act XIX of 1873 {1 Vh-fflP. Land Revenue 
Act), ss. US, U% 150-166, 173— Act XII tflSSl (2VVTF. F.Rent Act)* 
ss. 93, 171, ei seq. —Act IF of 1882 ( Transfer of Property Ad), s. 100 . 
A co-sharer in a mahal. who was also the lamhaidar, paid arrears of 
Government revenue for the years 1882, 1883, and' part of *884, in respect 
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of certain lands in the mahal which were the exclusive property of another 
co-sharer* These lands were subject, to simple mortgages executed in 1873, 
upon which decrees were obtained in 1884, and had been sold in execution 
of these decrees in 1887. Ihe ec-sharer-lambardar, having obtained adeciee 
in a Court of Eevenue against the mortgagors under s.93(p) of the N.-W. P. 
Bent Act (XII of 1881) for recovery of the arrears of revenue paid by him, 
sought to execute that decree under s. 1 77 of the Act by sale of th8 lands 
which had been sold in 1887 ; and thereupon the auction-parchaser at that 
sale objected under s. 178, and, the objection having been overruled, brought 
a suit as authorised by s. 181 in a Civil Court to establish his title to 
the lands and to have them protected from sale in execution of the Court of 
Bevenu© decree. This suit was decreed, and the decree, not having been 
appealed against, became final. Subsequently, the co-sharer *lam bardar 
brought a suit in the Civil Court in which he claimed a decree for enforce- 
ment of lien by sale of the lands for the amount of the Court of Revenue 
decree, and for a declaration that the said lien “ which is on account of 
Government.” be declared, prefei’ential to the mortgages of 1873, the 
decrees thereon of 1884, and the sab s under those decrees of 1887. He 
claimed this lien not only in respect of Ihe arrears of Government revenue 
paid, but also in respect of future interest. 

Held by the Full Bench (Mahmood, J., dissenting) : — 

(i) That the Legislature had not given or recognized in the North- 
Western Provinces any such right of charge or lien in favour of a person 
paying Government revenue as was claimed here, or provided any means 
by which such a charge could be enforced, and that any such charge would 
be at variance with the policy and intention of the Government as disclosed 
in its legislative enactments. 

(ii) That ho Civil Court had jurisdiction to entertain the suit, and no 
Court of Revenue had jurisdiction to make a decree for sale of the itnmove. 
able property or a decree in execution of which the immoveable property 
could be sold to the prejudice of incumbrances to which it was subject. 

(iii) That it was not the intention of the Legislature that a Civil Court 
should have jurisdiction to invest, by declaration or otherwise, a decree of 
a Court of Eevenue with the attributes of a decree for sale such as could 
be passed by a Civil Court in a suit for sale under the Transfer of Property 
Act, 1883. 

(iv) That there is no general principle of equity to the effect that who- 
ever, hiving an interest in an estate, makes a payment in order to save the 
estate, obtains a charge on the estate, and, therefore, in the absence of a 
statutory enactment, a co-sharer who paid the whole revenue and thus 
saved the estate, does not, by reason of such payment, acquire a charge on 
the share of his defaulting co-sharer. Einu Earn Das v. Mozxffer Hosaw 
Shako. (1) approved. 

(v) That the principle of Maritime Civil Salvage had no application to 
the case, and that no analogy could ex st between the case of a salvor in 
Mari time Civil Salvage and the ease of a co-sharer in a mahal to whom 


(1) I. L £., I4,CaW8u9* 
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s 1M or s» 148 of the North-Western Provinces Land Bevenne Act (XIX 
of 1873) applied. Leslie v. French (I) and Falcke v. Scottish Imperial 
Insurance Company (2) referred to. 

This ms a reference made to the Full Bench by Edge, C.J., 
and Blair, J. The facts of the ease are fully stated in the judg- 
ment of Edge, 0. J. 

The Hon. Mr. Spankie and Babu Ditrga Charan Banerji for the 
appellant. 

Babn Jogindro Nath Chaudhri for the respondent. 

Edge, C.J. —These two Second Appeals arise out of the same 
suit, and are brought by Seth Chitor Mai, a defendant in the suit. 
The respondent in each appeal is Shib Lai, who was the plaintiff in 
the suit. The suit ■was brought in the Court of the Haveli Munsif 
of Aligarh. From the decree of the Munsif there Were two appeals 
to the Court below, and in each appeal a decree was passed. Seth 
Chitor Mai was dissatisfied with each of the decrees of the Subordi- 
nate J uclge was accordingly has brought these appeals. 

The facts necessary for understanding the questions which arise 
in these appeals are shortly as follows: — • 

At the time of making of the mortgages, to which I shall 
presently refer, Mukta, Lekha, Fatteb, Bhagwan, and Radha were 
co-sharers in a roahal in which they owned plots numbered in the 
khewat 49 and 50 as their share. 

Plot numbered 49 contained 54 bighas, S biswas, and plot num- 
bered 50 contained 29 bighas, 5 biswas. 

On the 24th of June 1873 Mukha, Lekha, Fattek, and Bhagwan 
executed a simple mortgage, as a simple mortgage is defined in section 
58 of the Transfer of Property Act, 1882, in favour of Seth Chitor 
Mai, by which they purported to mortgage 44 bighas, 1G| biswas of 
the 54 bighas, 8 biswas. On the 1st of Joly 1873, Mukha, Lekha, 
and Fatteh executed a simple mortgage in favour of Seth Chitor 
Mai, by which they purported to mortgage 28 bighas, 3 biswas in 
the mah&L 

On the 28th (of March 1884 Seth Chitor Mai, in a suit in 
which he was the plaintiff, and Sri Bam, adopted son of Lekha, 

(1) L. 23, Oh. D., &52. (2) L, B., 34, Ch. D. f 234. 
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deceased, Mukha, and Fatteh were defendants, obtained, apparent! j 
under section 88 of the Transfer of Property Act, 1882, a decree 
on his simple mortgage of the 1st of July 1873 for sale of 28 
tighas, 3 biswas of land. On the 31st of March 1884 Seth 
Ohitor Mai, in a suit in which lie was the plaintiff, and Sri 
Earn, adopted son of Lekha, deceased, N ukha, Jewan and Kan- 
hiya, minor sons, and Musammat Hira, widow of Bhagwan, 
deceased, and Fatieh were dtfendants, obtained apparently under 
section 88 of the Transfer of Property Act, 1882, a decree on 
his simple mortgage of tbe 24th of June 1873 for sale of 
44 bighas, 14 biswas of land. What were the proceedings 
which took place under those decrees between the dates of those 
decrees and the dates of the auction sales held in execution of 
them do not appear on the record of this suit, except that 54 bighas, 
8 biswas and 14 bighas, 12 1 biswas were advertised for sale under 
those decrees. 

On the 23rd of February 1887, at an auction sale under 
those decrees, Seth Chitor Mai purchased 14 bighas, 12J biswas of 
land out of 29 bighas, 5 biswas. The sale certificate is dated 
tbe 25th of April 1887, and that sale was duly confirmed. On the 
21st of October 1887, at a further auction sale under those decrees, 
Seth Chitor Mai purchased 54 bighas and 8 biswas of land. The 
sale certificate is dated the 24th of December 1887, and that 
sale was duly confirmed. 

Shib Lai, the plaintiff, respondent here, who was a lamfcardar and 
a go- sharer in the mahal in which the lands in question were, haying 
paid certain arrears of land-revenue for the years 1289, 1290, and 
part of 1291 Fasli, corresponding roughly with the years J 882, 1883, 
and part of 1884 of the Christian era, brought a suit in a Court of 
Revenue, under clause (g) of section 98 of Act No. XII of 1881, 
against Mukha, Sri Ram, Musammat Hira, widow, and Jiwan and 
Bhodar(stc) sons of Bhagwan, deceased, Fatteh and Radha to recover 
Rs, 402-5-1, principal and interest, and Rs. 23-12 costs, and 
obtained on the 7th of April 1885 a decree for Rs. 426-1-1. The 
Rs. 402-5*1 included the arrears of land-revenue paid by Shib Lai 
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Seth Chitcr Mai was not a defendant to that suit. Shib La! endeav- 
oured to execute that decree under section 177 of Act No. XII 
of 1881 by sale of the 54 bighas, 8 bis was and the 14 bighas, 12 J 
biswas which had been purchased, as already mentioned, by Seth 
Chitor Mai. Seth Chltor Mai, before the day fixed for the sale, 
appeared under section 178 of Act No. XII of 1881, claimed a 
right and interest under his mortgage decrees and sale certificates 
in those lands, and objected to their being sold in execution of 
Shib Lai’s Court of Revenue decree. On that claim the Collector 
of the district finally made an order under sections 179 and 180 
against Seth Chitor MaL Thereupon, and within one year from 
the date of that order, Seth Chitor Mai brought his suit as author- 
ised by section 181 of Act No XII of 1881 in a Civil Court of 
competent jurisdiction against Shib Lai, Sri Earn, adopted son of 
Lekha, deceased, Mnkha, and Jewan Lai and Kankaiya, sons, and 
Musammat HIra, widow, of Bhagwan, deceased, to establish his right 
to the 54 bighas, 8 biswas and the 14 bighas, 12 \ biswas, and to 
have them protected from sale in execution of Shib Lai’s Dourt of 
Revenue decree, and on the 4th of September 1888 obtained the 
decree which he asked for in his suit, namely, a decree establishing 
his title to the 54 bighas, 8 biswas and the 14 bighas, 12| biswas, 
and protecting them from sale in execution of Shib Lai’s Court of 
Revenue decree. That de cree was appealable, but no appeal was 
brought against it, and whether it was justified by the facts or in 
law is now immaterial, as the decree long since became final as 
between Seth Chitor Mai and Shib Lai. 

On the 18th of January 1889, and after Seth Chitor Mai’s 
decree of -4th of September 1888 had become, by reason of the 
Indian Limitation Act, 1877, non- appealable, Shib Lai brought the 
suit out of which these two appeals have arisen. The object of this 
suit is to get behind Seth Chitor Mai’s decree of the 4th of Sep- 
tember 1888, and to get from a Civil Court a decree for sale of the 
54 bighas, 8 biswas and the 14 bighas, 124 biswas, which would 
confer on a purchaser at an auction-sale held in execution of it, 
priority of title over such title and interest as Seth Chitor Mai has 
in the lands. 
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1892 The relief s which Shib Lai claims in this suit are, as translated 

Seth Chitob follows * 

[ a ) A decree be passed in plaintiff’s favour for enforcement of 
the hypothecation lien on account of Rs. 426-1-1 paid as Government 
revenue and recorded in the decree, together with costs and future 
interest, and for the auction sale of the zamindari property, in 
extent 54 bighas, assessed at Rs. 128-4-6 and 14 bighas, 10 
biswas, for which revenue has been paid, and plaintiff’s hypo- 
thecation lien, which is on account of Government, be declared 
superior and preferential to the hypothecation lien in favour of 
defendant, the second party, and the aforesaid property be sold by 
auction without any regard to other demands, liabilities or liens, 

“ (b) The costs of this suit, together with future interest, be 
caused to be paid, 

“ (#) Any other reliefs or directions which the Court may consi- 
der necessary be likewise given to the plaintiff.” 

The defendant described in that prayer for relief as the “defen- 
dant, second party M is Seth Chitor Mai, and the decree in which it 
is stated that the Rs. 426-1-1 w 7 as recorded is Shib Lai’s Court of 
Revenue decree of the 7th of April 1885. 

It may be noticed that Shib Lai in relief (a) is claiming a lien 
or charge more extensive than that which the Government had for 
the arrears of land-revenue, for he claims a lien not only in respect 
of the arrears of land-revenue which were actually paid, but also in 
respect of future interest, whereas section 148 of Act No. XIX of 
1873 enacts that “ no interest shall be demanded on any arrear of 
land-revenue ” He is also seeking to have the charge, which he 
claims to be entitled to, enforced by the Civil Court, which is not the 
tribunal by the aid of which the Government can enforce the charge 
which it has for arrears of land-revenue. 

Having regard to the relief which Shib Lai claims, it is necessary 
not only to j consider whether by the payment oi the arrears of land- 
revenue Shib Lai obtained the charge which the Government had, 
which was a charge enforceable by sale and having a priority 0Vc?r all 
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mortgages and incumbrances upon the land, but whether 8Mb Lai 
has by such payment obtained any other charge in enforcement 
of which he is entitled to bring the lands to sale by the aid of the 
Civil Court in this suit. It will also be necessary to consider 
whether a ( ivil Court had any jurisdiction to entertain in: s suit. 

In considering the questions arising in this cose, it is necessary 
to bear in mind that when the arrears of the land-revenue, in 
respect of the payment of which Shib Lai chaims a charge upon 
the lands in suit were accruing, accmed. and were [aid, Shib Lai 
had no interest of any kind in those lands, and that his interest was 
in other lands in the mahal which might in certain events have 
been sold as part of the mahal by the Collector of the District in 
satisfaction of the arrears of the land-revenue, for winch the entire 
mahal and the proprietors, as that wGrd is used in section 146 of 
Act No. XIX of 1873 (the North- Western Provinces Land- 
Revenue Act.. 1873), as amended by Act No. Till of 1879, -were 
jointly and severally responsible to the Government. Even if it 
were a true proposition that there is a general principle of equity 
that whoever, having an interest in an estate, makes a payment in 
order to save the estate, t hereby obtains a charge upon the estate, and 
if Shib Lai could be said to have I ad, when he paid the arrears of 
land-revenue, an interest in the Linds in suit, in which in fact he 
had no interest whatsoever, it would be necessary to consider whe- 
ther the Legislature intended that a co-sharer or a lambardar in a 
mahal who paid an airear of the land-revenue should, in respect 
and by force of such payment, oi tain a charge upon lands in the 
mahal the exclusive property of another co-sharer, and provided 
any means by whih any such charge could be enforced. 

It must not be assumed that the proprietors or co-sharers in 
this mahal were eo-skarers in each other's share. In truth the 
proposition which Shib Lai cent ends for is, that there exists a •princi- 
ple of equity applicable to land by which, apart from express con- 
tract or legislative enactment, cue of several deb tc rs jointly and 
severally liable at principals, and net as so-tun th-s, for a debt charged 
on their separate lands who \ ays that debt in r rder to prevent his own. 
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1892 particular lands, together with the separate lands of his co-debtors 
Seth Chitob being sold, obtains thereby, not merely a right of contribution 
Mae enforceable in the ordinary way by means of a decree for money, 
Shib Lal. but a charge over such separate lands of his co- debtors on which 
he can obtain a decree for sale of those separate lands of his 
co-debtors and a decree for sale which would confer on a purchaser 
at a sale in execution of it, priority of title over all previous mort- 
gages and incumbrances. That is a startling proposition when one 
comes to consider it carefully. It is all the more startling as ap- 
plied to this case from the fact that the means by which Shib Lal 
could alone, if at all, enforce the charge which he claims were not 
open to the Government for the enforcement of the charge which 
it had, and that the means by which the Government could have 
enforced its charge are inapplicable to the enforcement of a charge 
by Shib Lal. 

In endeavouring to arrive at a conclusion as to whether Shib 
Lal did by bis payment of the arrear of land-revenue obtain any 
such charge as that which he claims, I propose to consider the 
Acts of the Indian Legislature in order to see what light they throw 
upon this question, and in doing so to see whether if Shib Lal has 
any such charge the Legislature provided any means by which he 
could enforce it. If it appears that the Legislature has not only 
not recognised the existence of any such principle as that contended 
for, as a part from legislative creation, hut has provided no means 
by which such a charge as that claimed by Shib Lal could in these 
Provinces be enforced, and has in other Provinces created by legis- 
lative enactment rights of charge on behalf of certain classes of per- 
sons paying under certain circumstances arrears of Government re- 
venue, I think it may le safely concluded that the Legislature did 
not intend, except in those cases for which it has expressly pro- 
vided by enactment, that a lambard&r, co-sharer or other person 
having an interest in a mahal or in any part of it, should, by pay- 
ment of an arrear of land-revenue acquire any charge, much less a 
charge taking priority over all mortgages and incumbrances on the 
land, and it may further be concluded tnat no such right of charge 
exists in these Provinces. 
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Before examining the legislative enactments which may throw im2 
any light upon this cate. I shall again briefly state what Shib Lai Chitoe 
is contending for. It is contended on behalf of Shib Lai that by AI al 
reason of his pajment of the arrear of land-revenue which became $ Em 
due for the years 12-59, 1290, and part of 1291 Fasli, he acquired 
either a charge on the lands in suit or a right to have a charge 
declared and enforced by sale of the lands in suit, end that such 
charge or right of charge took priority over the mortgages of 1873, 
the decrees upon those mortgages in 1884, and the sal© under 
those decrees in 1887. 

If such a charge of right of charge exists, it must arise in this 
ease, either by legislative enactment or by virtue of some princi- 
ple of equity, not inconsistent with the statute law in force in these 
Provinc es. 

So far as Act No. SIX of 1873 (the North-Western Provinces 
Land-Bevenue Act, 1873) as an ended by Act No. Till of 1S79 ? 
is concerned, the only sections which appear to have any hearing on 
this subject aie the sections contained in chapter Y of that Act* 

The inferences to be drawn from these sections are in my opinion 
adverse to the contention of Sib Lai. I think it necessary to refer 
to a few’ only of the sections contained in Chapter Y. 

Section 146 enacts that “ in the ease of every mahal the entire 
mahal and all the proprietors jointly and severally shall be respon- 
sible to Government for the revenue for the time being assessed on 
the mahal. £ ocpic naiic n,— P roprietor in this chapter includes also 
a farmer and a mortgagee in possession.” Seth Obiter Alai at the 
time the arrears of land-revenue were paid by Shib Lai was not a 
proprietor in the msbal within the meaning cf section 146, nor was 
he then a person responsible to Government for the revenue for the 
time being assessed on the mahal. Section 148 enacts u any sum 
not so paid becomes thereupon an arrear of revenue, and the persons 
responsible for it become defaulters. No interest shall be demanded 
on any arrear of land-revenue. If the settlement has been made 
with a lambardar on behalf of the proprietary body, both the lam- 
bardar and the persons so responsible shall be deemed defaulters.” 

40 
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By section 150 certain processes are provided by which an arrear of 
land-revenue may be recovered by the Collector of the District on 
behalf of the Government. Amongst other processes provided by 
that section, there are the following : “ (e) by transfer of such 
share or patti to a solvent co-sharer in the mahai ; 35 “ (g) by sale 
of such patti, or of the whole mahai ; 35 and “ (//) by sale of other 
immoveable property of the defaulter/ 3 Section 157* so far as is 
material, enacts “ when the arrear is due in respect of a share or 
patti of a mahai, the Collector of the district may, with the previous 
sanction of the Commissioner of the Division, in cases where the 
annual revenue payable in respect of such share or patti does not 
exceed fifty rupees, and in other oases with the previous sanction of 
the Board, transfer such share or patti for a term not exceeding 
If) years from the first day of July next after the date of the 
sanction, to any or all of the other co-sharers, on condition of their 
paying such arrear and on such terms as the Commissioner or Board 

{as the case may be) in each case may think fit 

A transfer under this section shall not affect the joint and several 
liability of the co-sharers of the mahaL in which it is enforced/ 3 

Section 166 enacts so far as is material “ when an arrear of 
land-revenue has become due, and the Collector of the District is of 
opinion that the other processes hereinbefore provided are not 
sufficient for the recovery of such arrear, he may, in addition to, or 
instead of, all or any of such other processes, and subject to the 
provision hereinafter contained, and with the previous sanction of 
the Board, sell by auction the patti or mahai in respect of which 
such arrear is due/ 3 The proviso to 166 does not affect tie ques- 
tion we have to consider. Section 167 enacts “land sold under the 
last preceding section shall be sold free of all incumbrances, andali 
grants and contracts previously made by any person other than the 
purchaser in resgpei of such land shall become void as against the 
purchaser at the auction sale. Nothing in the former part of this 
section applies [a) in districts or portions of districts permanently 
settled, to farms granted in good faith at fair rents, and for specified 
areas, by a former proprietor for terms not exceeding 20 years, 
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under written leases duly registered ; (b) in all districts, to lands j&92 
held under land fide leases at fair rents, temporary or perpetual, for g ETH Chit vs 
the erection of dwelling-houses, or manufactories, or for mines, AJal 
gardens, tanks, canals, places of worship, burying-grounds, such g HIE 
lands continuing to te used for the purposes specified in such 
leases.” 

Section 168 enacts that in the events therein mentioned a de- 
faulter J s interests In any ether mahal may be sold, “ provided that 
no other interests save those of the defaulter alone shall be so pro- 
ceeded- aga : nst, and no incumbrances created or contracts entered 
into by him in good faith shall be rendered invalid by such proceed- 
ings. J> Section 173 enacts “if the defaulter pay the arrear in 
respect of which the land is to be sold at any time before the day 
fixed for the sale, to the person appointed under section 147 to 
receive payment of the lan d-i even ue assessed on such land, or to 
the Collector of the district, or the Assistant Collector In charge 
of the Sub-division Gf the district In which the land is situate, the 
side shall be stayed.” 

It is to bo observed that not only is the patti or mahal in 
respect of which arrears of land- revenue remain unpaid liable to he 
sold for the recovery of such arrears, but that every person who Is, 
under section 146 or section 148, responsible to Government for 
the land-revenue so in arrear, is a defaulter, and may be proceeded 
against as such, although lie may have paid to the Government 
what represented as between him and hi 3 co-sharers in the patti 
or mahal his quota or share of the land-revenue, the liability for 
the payment of the land-revenue being joint and several, and those 
being the terms upon which the co-sharers hold the patti or the 
mahal. 

There are, besides the processes for the recovery by the Govern- 
ment of arrears of land-revenue provided by the sections from 
which I have quoted, other processes provided by chapter V by 
which the Government may recover arrears of land-revenue. 

Chapter ,Y of Act No. XIX of 1873, which enacts what are 
the . liabilities of proprietors and co-sharers and how the land- 
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3892 revenue may be collected and arrears of land-revenue may be 
Seth Chitoe recovere ^ ^ oes n0 * enac ^ that a co-sharer or lambardar who pays 
Mil the particular quota of land-revenue of his co-defaulter shall have 
ShieTLll ail y 031 bis co-defaulter’s share in respect of such payment, 
except in the case and in the manner specified in section 157, the 
manner specified being a transfer of the co- defaulter’s share for 
a period not exceeding 15 years by the Collector with the sanc- 
tion of the Commissioner or the Board of Revenue, as the ease 
may be, to any or all the other co-sharers on condition, amongst 
possibly others, of their paying the arrear. The Legislature, if it 
had seen fit, might have enacted in Act No. XIX of 1873 that a 
lambardar or a co-sharer, on payment of an arrear of land-revenue, 
should have a charge on the share of the co-sharer who was the 
primary defaulter, but it has not done so. If the Legislature 
intended that a lambardar or a co-sharer who, in order to prevent 
the patti or mahdl being sold under section 166, paid the arrear 
of land-revenue, should have a charge in respeot of such payment 
the appropriate place to have inserted words which would have 
given effect to such an intention would have been in section 173; 
but neither in that section, nor elsewhere in Act No. XIX of 
1873, is any such intention expressed, or any words used from 
which such an intention could be inferred. 

I have been unable to find anything in the Indian Contract 
Act, 1872 (Act No- IX of 1872) from which I can infer that a 
lambardar or co-sharer is entitled to a charge in respect of arrears 
of land- revenue paid by him. 

Section 100 of the Transfer of Property Act, 1882 (Act No. IV 
of 1882) would not apply, unless the property the subject of this 
suit was “ by act of parties or operation of law made security for 
the payment 55 to the plaintiff of the money paid by him in respect 
of the arrears. No such “act of parties” is alleged; and so far as 
I can see, the property was not by operation of law made security 
for any payment to the plaintiff. If, however, section 100 of the 
Transfer of Property Act, 1882, does apply, and the plaintiff has, 
within the meaning of that section, a charge on the property in 
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suit, it is not the charge which he contends for, that is a charge 1392 
which would give him priority not only over the decrees on the s EIH Cmios 
piior mortgages and the certificates of sale, but- over those prior Hal 
mortgages which were made many years before the arrears of land Shib Lal. 
revenue which were paid by Shib Lai accrued due, but a charge by 
which he would stand qua his charge in no higher position than that 
in which a second mortgagee stands a first mortgagee. The rights 
of a second mortgagee as such against the first mortgagee are, so far 
as redemption, foreclosure and sale are concerned, define ! by section 
75 of the Transfer of Property Act, 1882, and are the same rights as 
the mortgagor has against the first mortgagee, and no more. A 
mortgagor could not as against his mortgagee obtain, except by 
legislative enactment or as the result of a contract, a prior charge on, 
or a right to sell with priority of title, the mortgaged property 
in respect of a discharge by a payment made by the mortgagor of 
a liability on the property which first arose after the making of the 
mortgage. The principle of the shield, even if the shield could be 
* used as a weapon of offence, could not apply in such a ease. 

The result so far is that I find nothing in Act No. XIX of 
1873, the Indian Contract Act, 1872, or the Transfer of Property 
Act, 1882, which suggests that any such charge as is contended for 
here, has been given by the Legislature in any of those enactments. 

I now propose to show that the Legislature not only before but 
since the passing of Act No. XIX of 1873, must have considered 
that, except by legislative enactment, no person interested for the 
protection of his own interest as a tenant, a eo* sharer or an incum- 
•« brancer in having Government revenue paid, would by the mere 

payment of anarrear of the Government revenue obtain any charge 
whatever upon lands liable to be sold by the Government in satis- 
faction of the arrear. And further I propose to show, so far at 
least as these Provinces are concerned, that any such charge as is 
contended for by Shib Lai would be at variance with the policy of the 
Government as disclosed in its legislative enactments, and that 
in these Provinces no means has been provided by which a 
lambardar or co-sharer could enforce any such charge if he had it. 
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Act No. I of 1845 was an Act for the realisation of land reve- 
nue. By sections 26, 2 7, 28, and 29 of that Act the purchasers at 
a sale by the Government for arrears of land-revenue of the estates 
therein referred to, acquired those estates with certain exceptions 
free from all incumbrances. By section 29 it was enacted 48 and 
it is hereby enacted that excepting Go-partners of Estates under 
Eutwarrah who may have saved their shares from sale under sections 
33 and 34, Regulation XIX, 1814, any recorded or unrecorded Pro- 
prietor or Co-partner, who may purchase in his own name or in the 
name of another the Estate of which he is Proprietor or Oo-partner, 
or who by re-purchase or otherwise may recover possession of the said 
Estate after it has been sold for arrears under this Act ; and likewise 
any purchaser of an Estate sold for other arrears or de ma ids than 
those accruing upon itself, shall by such purchase, acquire the 
Estate subject to all its incumbrances existing at the time of sale, 
and shall not acquire any rights in respect to ryots and under 
tenants which were not possessed by the previous Proprietor at 
the time of the sale of the said Estate.” Section 9 of Act No. I 
of 1845 was as follows : “ And it is hereby enacted, that Collec- 

tors shall, at any time before sunset of the latest day of payment, 
receive as a deposit from any party not being a Proprietor of the 
Estate in arrear, the amount of the arrear of revenue due from 
it, to be carried to the credit of the said Estate at sunset as afore- 
said, unless before that time the arrear shall have been liquidated 
by a Proprietor of the Estate. And in case the party so deposit- 
ing, whose money shall have been credited to the estate in the 
manner aforersaid, shall be a plaintiff in a suit pending before a 
Court of Justice for the possession of the same or any part hereof, 
it shall be competent to the Judge of the Zila in which such Estate 
is situated, to order the said party to be put into temporary posses- 
sion of the said Estate, subject to the rules in force for taking 
security in the eases of appellants and defendants. And if the 
party depositing whose money shall have been credited as aforesaid 
shall prove before a competent Civil Court that the deposit was 
made in order to protect an interest of the said party, which would 
have been endangered or damaged by the sale of the estate, lie shall 
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be entitled to recover the amount of the deposit with interest, from 
the Proprietors of the said Estate.” 

Act No. XI of 1859 is “ an Aet to improve the law relating 
to sales of lend for arrears of revenue in the Lower Provinces 
under Hie Bengal Presidency. ” Sections 9 of Aet No. XI of 1859 
is almost in terms similar to those of section 9 of Act No. I of 
1845, except that it contains an addition in the following words : 
u And if the party so depositing, whose money shall have been 
credited as aforesaid, shall prove before such a Court that the 
deposit was necessary, in order to protect any lien he had on the 
estate or share or part thereof, the amount s> credited shall be 
added to the amount of the original lien.” 
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Act No. II of 1864 (Madras) is “an Act to consolidate the 
laws for the recovery of arrers of revenue in the Madras Presi- 
dency/ 5 By section 85 of that Act, when arrears of public revenue 
are paid by a tenant, he is entitled to deduct the amount paid from 
the rent then or afterwards due by him to the defaulter ; and the 
arrears, “ if paid by a boua fide mortgagee or other incumbrancer 
upon the estate, shall constitute a debt from the defaulter to him, 
and shall be a chaige upon the lend, but shall only take priority 
over other charges, according to the date at which the payment 
was made, ” 

I have not sufficient information as to the tenures in the Presi- 
dency of Bombay to enable me to refer with any certainty to the 
provisions of Aet No. V of 1879 (Bombay) ; but it appears from 
section 136 of that Aet that wffien land revenue for which the 
registered occupant or superior holder is primarily responsible to the 
Government is recovered from a co-occupant, ec-sbarer, inferior 
holder or person in actual possession of land, such co occupant, co- 
sharer, inf ei ior holder or person in actual possession of the land does 
not obtain a charge, but is entitled to credit in account with the 
registered occupant or superior holder or with his landlord for 
the amount recovered from him. 

I think it appears from Act ^o. I of 1845, Act No. XI of 1859, 
and Act No. XIX of 1873, Act No. II of 1864 (Madras) and, so 
far as I understand it, from Act No. Y of 1879 (Bombay) that when 
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1892 it was ini ended that there should be a charge or lien or any other 
Beth Chitoe protection in respect of a payment made in respect of arrears of land 
Mae revenue the charge, lien or protection, as the eas'e might be, was 
Sbib Lae. specifically given by legislative enactment. 

The lien given in Lower Bengal by section 9 of Act No. XI of 
1859, and that given in Madras by section 35 of Act No II of 1861 
(Madras) fall far short of the charge contended for here, which is a 
charge with priorty over all previous mortgages and incumbrances. 
Further, the lien given by section 9 of Act No. XI of 1859 is only 
given when it is proved that the payment of the arrear was necessary 
in order to protect any already existing lien, and only entitles the 
party who obtains to add the amount paid to the amount of his 
original lien. The charge given in Madras by sections 35 of Act 
No, II of 1864 (Madras) is not given to any one except a bona 
fide mortgagee or incumbrancer upon the estate, and only takes 
priority over other charges according to the date at which the 
payment was made. 

That any such charge as is contended for here would be at 
variance with the policy of the Government, at any rate as applied 
to these Provinces, is, I think, apparent from a consideration of 
sections 150 to 166 inclusive of Act No. XIX of 1873, and of 
section 171 of Act No. XII of 1881. Sections 150 to 1 66, inclusive, 
of Act No. XIX of 1873 show that it is the policy and intention of 
the Government that when its processes for the -recovery of arrears 
of land revenue are putin action it is only when all the other processes 
fail that a sale of the immoveable property of the defaulter shall be 
resorted to* Section 171 of Act No. XII of 1B81 shows that it is the 
intention of the Government that a sale of immoveable property in 
execution of a decree of a Court of Revenue for the payment of 
arrears of rent or revenue or of money under that Act shall not 
be resorted to unless satisfaction of the judgment cannot be 
obtained by execution against the person or moveable property of 
the debtor. Section 322 to 324 inclusive of tha Code of Civil 
Procedure afford further evidence of what the policy of the Gov- 
ernment is. If the charge claimed in this case exists and can be 
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enforced, a lambardar or recorded co-sharer would on payment of 1892 

an arrear of land-revenue on the day after It became due obtain Seth Cbitgjs, 

a charge on Immoveable property which he could proceed to 

enforce by obtaining a deeee for sale of the immoveable property, Shib Lai. 

and selling the immoveable property in execution of that decree, 

and would thus frustrate the obvious intention of the Government 

as disclosed in legislation that all other means shall be resorted to 

before an owner shall he deprived by sale of his holding unless 

he has by contract specifically mortgaged or charged the same 

with the payment of money and a decree thereon for sale has been 

passed. 

I now intend to show that even if a lambardar or co-sharer 
does on payment of an arrear of land-revenue obtain by the 
application of any principle of equity a charge on the mahdl or on 
any part of it, no means has been provided by which he can in 
these Provinces enforce such charge by a sale under a decree for 
sale of immoveable property, or obtain a declaration that he has 
such a charge or any right to any such charge. 

The jurisdiction of Courts in these Provinces to entertain suits 
is conferred by lagislative enactment or by Regulation. There is 
no Regulation which applies in this case. If there is a juris- 
diction in any Court to entertain this suit, assuming that section 
13 of the Code of Civil Procedure does not apply to It, the juris- 
diction must be found in the Code of Civil Procedure or in Act 
No, XII of 1881 (the North-Western Provinces Sent Act, 1881). 

If any section of the Code of Civil Procedure gives a Civil Court 
jurisdiction to entertain this suit it is section II. Section 11, so 
far as it is material, is ‘as follows : — 

“The Courts shall (subject to the provisions herein contained) 
have jurisdiction to try all suits of a civil nature, excepting suits 
of which their cognizance is barred by any enactment for the time 
being in force. ” 

In order to ascertain if the cognizance by a Civil Court of this 
suit is barred by any enactment for the time being in force, we 
must turn to Act No. XII of 1881. The first paragraph of sec; ion 

41 
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1892 93 of Act No. XII of 1881 is as follows : — “Except in. thewayof 

Sets Chitos a PP ea ^ as hereinafter provided, no Courts other than Courts of 
Hal Revenue shall take cognizance of any dispute or matter in which 
Shis' Lal arL ^ sn ^ Ba ^ ure mentioned in this section might be brought, 

and such suit shall be heard and determined in the said Courts of 
Revenue in the manner provided in this Act, and not otherwise. 
That is as distinct a prohibition as the Legislature could by any 
possible use of words have enacted. Not only dees section 93 
enact that the Gourts of Eevenue are to be the Courts of first 
instance for all suits of the nature mentioned in the section, but 
it prohibits any Court except a Court of Revenue, or a Court of 
Appeal as each sifting in Appeal from a Court of Revenue, from 
taking cognizance of any dispute or mailer in which any such suit 
might be brought. Clause (g) of section 93 is as follows : 44 Suits 

by lambarddrs for arrears of Government revenue, payable through 
them by the co-sharers whom they represent, and for village 
expenses and other dues for which the co-sliarers may bs respon- 
sible to the lambardars/* Clause (k) of section 93 is as follows : 
“Suits by recorded co-sharers to recover from a recorded co-sbarer 
who defaults arrears of revenue paid by them on his account/* 
It follows that no Court other than a Court of Revenue can as a 
Caurt of first instance take cognizance of a suit of the nature of a 
suit by a lamhardar for arrears of Government revenue payable 
through him by the co-sharers whom he represents, or of a suit of 
the nature of a suit by a recorded co-sharer to recover from a 
recorded co* sharer who defaults arrears of revenue paid by him 
on account of such defaulter, or of any dispute or matter in which 
a suit of the nature mentioned in clause (, g ) or in clause (A) might 
be brought. 

It cannot be contended that the dispute in this suit is not a dispute 
as to the recovery by the plaintiff of moneys paid by him as lamhardar 
for arrears of Government revenue which were payable through him 
by the co-sharers whom he represented. The fact that the plaintiff 
seeks in this suit a decree or declaration that he is entitled to recover 
suck moneys in a particular way or by a particular process does nqt 
make the dispute any the less a dispute of the nature which 1 have men? 
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tioned, or any less a dispute in which a suit of the nature mentioned 1892 

in clause (g) might be brought, although in a suit under clause {g) Seih Chitoe 

the plaintiff could not obtain the decree or declaration which he seeks Mal 

to obtain in this suit, even if Seth Chitor Mai had been a mort- Shib # La&. 

gagee in possession and a co-sharer at the time the arrears became 

due and were paid and could have been made a defendant to a suit 

under clans© (g). Effect must be given to the words “ dispute 

or matter 55 in section 93, as they were obviously inserted in 

that section with the object of limiting the jurisdiction of Civil 

Courts, further 'than that jurisdiction would probably have been 

limited if the section had not contained those words, and had run as 

follows : “ Except in the way of appeal as hereinafter provided no 

Courts other than Courts of Revenue shall take cognizance of any 

suit mentioned in this section, and such suit shall be heard and 

determined in the said Courts of Revenue in the maimer provided 

in this Act and not otherwise. 55 If section 93 were so worded, it 

might be possible to contend success! ally that as a suit under clause 

(g) is a suit in which a^Court of Revenue could not give a decree 

for sale, or what is called sometimes an hypothecation decree, the 

jurisdiction of a Civil Court to entertain and determine this suit is 

not barred. I consequently come to the conclusion that section 93 of 

Act No. XII of 1881 bars the Civil Courts from taking cognizance 

of this suit and of any? similar suit not authorized by section 1S1 of 

that Act to be brought in a Civil Court. 

This suit, as I shall presently show, is not a suit to which "section 
181 Act No. XII of 1881 applies. It consequently remains to 
' be seen whether a Court of Revenue in these Provinces could make a 
decree for sale of immoveable property in a suit by a lambardar or a 
recorded co-sharer, or could make a declaration that a lambardar or 
a recorded co» sharer had a charge on immoveable property in respect 
of arrears of land-revenue paid by him. 

It is obvious, from a consideration of Act No. XII of 1881, that 
a Court of Revenue cannot make a decree ordering the sale of 
immoveable property, or a decree declaring a charge upon immoveable 
property. The whole procedure for executing a decree of a Court of 
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Eevenue negatives the existence of any such jurisdiction in a Court 
of Eevenue. The sections of Act No. XII of 1881 immediately 
dealing with the execution against immoveable property of a decree 
of a Court of Eevenue for the payment of arrears of revenue or money 
commence with section 171 . The provisions of sections 173 , 174 , 
174A, 175 and 176 are entirely at variance with the notion of the 
decree in execution being one for sale of immoveable property. Sec- 
tion 177 shows that where immoveable property is sold, it is sold not 
by force of a decree for sale but under an order of the Board of 
Eevenue in aid of a decree for money. If the Board of Revenue 
orders the property to be sold, section 177 enacts that “the sale 
shall be made under the rules in force fur the sale of land for 
arrears of land-revenue, but without prejudice to the incumbrances 
(if any) to which such property may be subject.” No words could 
show more conclusively than those which I have just quoted that a 
decree under clause (g) or under clause (k) of section 93 could not 
declare a priority of charge or any charge, or create a right of 
charge, or operate as a charge. Beyond all doubt, as it appears to me 
those words show that the charge which the Government has for 
arrears of land revenue does not pass to the lambardar or co-sharer 
who pays the arrears. Section 178 enables a third party to appear 
before the Collector of the District or Assistant Collector and claim 
a right or interest to or in any of the property about to be sold 
under section 177 . Sections 179 and 180 deal with the adjudication 
of the Collector or Assistant Collector on a claim made under section 
178 . Section 181 enacts “ (a) No appeal shall He from any order 
passed under section 179 or section 180 by the Collector of the 
District ; 

u (b) But the party against whom the same is passed may insti- 
tute a suit in the Civil Court to establish his right at any time within 
one year from the date of the order ; 

“ (cj Provided that, if the order be for the sale of the property 
taken in execution, and the property is moveable, the suit shall not 
be for the recovery of such property, but shall be for compensation 
from the judgment^credit or by whom it was brought to sale.” 
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No order under section 179 or section 180 ol Act No, XII of 1881 1832 

was made against Shib Lai, and the result appears to me to be that 3 ETH Chitgb 
no Cou»t had jurisdiction to entertain this suit bj him for a decree for ^Ial 
sale of the immoveable property or for a declaration that be had or g HIB Lai. 
was entitled to a charge. Further, at any suit which Shib Lai 
could have brought forth© recovery of arrears of land-revenue paid 
by him must necessarily, according to section 93 of Act No. XII of 
1881 and section 1 1 of the Code of Civil Procedure, have been brought 
in a Court of Revenue and not in a Civil Court, and as a Court 
of revenue has no jurisdiction to make a decree for sale of immove- 
able property, or a decree in execution of which immoveable 
property could be sold, to the prejudice of the incumbrances to which 
such property was subject, I fail to see how a Civil Court could in 
a suit authorised by section 181 of Act No. XII of 1 81 or 
in any other suit for arrear of land-revenue make a declaration 
that a decree of a Court of Revenue operated as a decree for 
sale, or operated to create a charge, or could decree a sale of the 
immoveable property, to the prejudice of the incumbrances to 
which it was subject, or make any decree which could have that 
effect. 

In a suit authorised by section 18 1 of Act No. Xfl of 1881 a 
Civil Court could decree that the '’immoveable property was or was 
not subject to the incumbrances or to the right or interest claimed by 
the objector who preferred his claim under section 178 of Act No. XII 
of 1881, and presumably could declare whether or not such right 
or interest was one which would disentitle the judgment-creditor 
from bringing the immoveable property to sale under section 177 of 
that Act. 

It was contended that as questions of titleto land are, as a rale, 
for a Civil Court and not for a Court of Revenue, this suit was 
maintainable in the Civil Court as it raised a question of title. That 
contention is based on an incorrect reading of Act No. XII of 1881 
and on the assumption that in order to obtain the decision of a Civil 
Court j on a question of proprietary title to land, it is necessary io all 
cases that a suit should be brought in the Civil Court. 
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1892 By section 189 of Act No. XII of 1881 an appeal lies to tbe 

— Civil Court from the decision of a Collector or Assistant Collector 

Seth Chitob 

Max, of the 1st class in all suits mentioned in section 93, in “which 

„ % the proprietary title to land has been determined between parties 

making conflicting claims thereto- By section 183 of Act No. 
XII of 1881 an appeal lies to the Collector from all decisions of an 
Assistant Collector of the second class in suits mentioned in section 
93. Under section 178, as we have seen, a third party may appear 
before the Collector or Assistant Collector and claim a right or 
interest to or in any of the property about to be ‘sold in execution of 
a decree of a Court of Revenue, and under section 181 the party 
against whom an order of the Collector is passed under section 179 
or section 180 may within one year from the date of the order 
institute his suit in a Civil Court to establish his right. 

Seth Chitor Mai, the defendant-appellant here, whose claimed 
was disallowed under section 176 of Act No. XII of 1881, brought 
in the Civil Court within 12 months of the order made against 
him his suit to establish his right, and obtained in that suit a decree 
which rightly or wrongly established his title against Shib Lai, 
the respondent here. That decree has become final, and I fail to 
see how it can he questioned in this suit, or how if this suit were 
otherwise maintainable any decree in this suit, which is between 
the same parties, could be passed which would detract from or in- 
terfere with the decree obtained by Seth Chitor Mai in his suit. 
Further, and apart altogether from any question arising under sec- 
tion 13 of the Code of Civil Proceedure, there appear to me to be 
two grounds at least upon which this suit must fail. One of those 
ground is that Shib Lai, the plaintiff respondent here, having 
obtained in a Court of Revenue the only decree which that 
Court had jurisdiction to pass, seeks by this suit to have it 
executed by sale of immoveable property as if that immoveable 
property was not subject to the incumbrances of Seth Chitor 
Mai; in other words, Shib Lai, is seeking a sale not authorised by 
section 177 of Act No. XII of 1881, which enacts that the sale 
under that section shall be made “without prejudice to the incum- 
brances (if any) to which such property may be subject,” The 
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other ground to which I allude is that no order hating teen 
passed against Shib Lai, under section 179 cr section 180 of Act Sbte Chitoe 
No. XII of 1881, by the Collector of the District, Shib Lai has no 
r joit of suit under section 181, and so far as I am aware is not Shib Lap. 
given under any other section or Act the right of suit which he 
contends lor here* 

To sum up my views on this case, so far as legislation affects it 
or shows what was or was not the intention of the Legislature. In 
mY opinion no Civil Court had jurisdiction to entertain this suit, 
and no Court of Revenue had jurisdiction to mate decree for see 
of the immoveable property or a decree m execution of which the 
immoveable property couldbe sold to the prejudice of incumbrances 
to which it was subject. No such right of charge es is claimed here 
has been given or recognised in these Provinces by the Legisla uie ; an 
any such charge would be at variance with the policy and intention 
of the Government as disclosed in its legislative enactments ; and 
£« not tt. intention .1 the Legislature that aOivil Court should 
have jnristiction to invest by declaration or otherwise a decree s 
Court of Revenue with the attributes of a decree for sale such as 
could be passed by a Civil Court in a suit tor sate under the Transfer 
of Property Act, 1882. Snoh on this subject IB my opinion of tho 
°#cct ll 'object of, and of the.inf causes tch, drawn .torn, legisla- 
tion, so far as these Provinces are concerned. 

Holding tho opinion which I hare above expressed as to the 
eSect of the legislation so far as these Provinces are concerned, it 
, h»« ? y necessary for me to consider the abstract question as to 
is naruiy j r behalf of a person who 13 a 

whether a l&mbardar or co-sharer who, on Denai I 

proprietor within the meaning of section x46 of Act No. XiX ot 
S or on behalf of any other person, pays his arrear ot land- 
’ , fl p eseS pt by reason of a contract with such proprietor 
rZon, obtain 0 . be entitled to, by subrogation or etherise, 
charge on immoveable property for money paid by bim m sans- 
Sn of land-revenue for the payment of whicn such property 

was liable It is clear to my mind that a lamtarCar could not 
except by express legislation obtain the charge which the Govern. 
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roent has for arrears of land-revenue, for no means has been pro- 
vided by which he or an assignee of such charge could enforce it 
The means by which the Government can, under section 150 and 
the following sections of Act No. XIX of 1873, enforce its charge 
for arrears of land-revenue are entirely inapplicable in the case 
of a lambardar proceeding for the recovery of money paid by him 
in satisfaction of an arrear of land-revenue. So far as I am 
aware, the Government has no means of enforcing its charge for 
arrears of land-revenue as a charge upon the land other than 
those given to it by section 150 and the following sections of 
Act No. XIX of 1873. 


A co- sharer to whom section 146 or section 148 of Act No. 
XIX of lb 73 applies, who pays an arrear of land-revenue, his 
own share of the land-revenue, calculated as between himself 
and his co-sharers having been paid in due time, cannot in my opin- 
ion be treated as standing in the position of a surety to the 
Crown who has paid to the Crown the debt of his principal, 
for the land-revenue is payable out of the whole rnahal and out 
of each and every part ol it, and every co-sharer is severally in his 
capacity as a sharer or proprietor of a share or land in the mahal 5 
and not in the capacity of a surety for his co-sharer, liable for 
the whole of the land-revenue assessed upon the mahal and for every 
part of it. It may be doubted whether section 69 or section 70 
cf the Indian Contract Act, 1872, applies to such a ease, and it may 
be noticed that the illustration to section 6S is an example of a 
payment made by a person, who, so far as appears from the illus- 
tration in that section, was not bound to make it. However that 
may be, a right, but not such a right of suit as is contended for in 
this case, is impliedly, if not expressly, given to a lambardar by 
clause (g) of section 93 of Act No. XII of 1881, against any 
person who was responsible for the payment of the arrear of 
land-revenue through the lambardar, and to a recorded co-sharer 
by clause (&) of that section against a recorded co -sharer who 
defaults for arrears of land revenue paid on his account by the 
recorded co-sharer. 
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It appears to me that a co-sharer or a lambardar who pays an 1S92 
arrear of land revenue to prevent the arrest and detention under Seth Chitos 
section 152 of Act No XIX of 1873, of a defaulter, or to prevent ^ AL 
a sale under section 153 of a defaulter’s moveable property, or to Shib Lal. 
prevent an attachment under section 154 of a defaulter's share 
in which the paying co-sharer was not a co-sharer, could not, 
on any principal of equity or, except by express contract obtain a 
charge in respect of his payment, as his interest could not be affected 
by any process which affected only bis co-sharer’s liberty or property, 
and consequently that the broad proposition that a lambardar or 
other co-sharer in these Provinces who pays an arrear of land-revenue 
primarily due by another co-sharer obtains a charge in respect of 
such payment by reason alone of such payment cannot be main* 
tained in its integrity upon any considerations depending on Act 
No. XIX of 1873. 

I fail to understand upon what principle of justice, equity or 
good conscience a lambardar or a co-sharer who, being liable as a 
debtor to Government, pays an arrear of land-revenue should be in a 
better position than, would be a second mortgagee of, the whole 
mahal who heir gin a possession paid such an arrear out of his own 
pocket, the income of the mahal being insufficient for the purpose. 

Such a mortgagee would by such a payment obtain no priority 
over the first mortgagee, and would only be entitled under section 
72 of the Transfer of Property Act, 1882, in the absence of a 
contract to the contrary, to add the money so paid to the prieipai 
money of his mortgage, at the rate of interest pa> able on the 
principal, and where no such rate was fixed at the rate of 9 per 
cent, per annum. 

A Full Bench of the Calcutta High Court in Kinu Earn Das v. 

Mcz'iffer Eotain Shaha (1) consisting of Mi tier, Prinsep, “Wilson, 

Tottenham, and Norris, J J., held (Mitter and Norris, J«L, dissenting) 
that there is no general principle of equity to the effect that whoever* 
having an interest in an estate, makes a payment in order to save the 


(1) I L, E., 14, Cal. 809* 
42 
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1892 estate obtains a charge on the estate and, therefore, in the absence of 
Beth Chitoe a S ^ U ^ 0I T enactment, a co-sharer who paid the whole revenue and 
Mal thus saved the estate does not, by reason of such payment, acquire a 
ShiiT Lal e ^ a;r g e on fbe share of his defaulting co-sharer. Although I have held 
and expressed a contrary view as regards the rights of lambardars and 
co-sharers in these Provinces, I am now, after mature consideration, 
of opinion that my view was unsound, and that the view expressed 
by the maorjity of the Calcutta High Court is correct on general 
principles, and that there is no such general principle of equity. I 
agree with the observations in that case (I.L.R., 14, Cal. at pages 
827 and 828) of Wilson, J., on the dictum of their Lordships of the 
Privy Council in Nn gender Oh tin dor Ghose v. K ami nee Lessee, 

Further, I may point out that there is no evidence on the record 
to show that any sale for arrears of land -revenue was imminent 
or threatened, or that any proclamation of sale had been issued un- 
der section 169 of Act No. XIX of 1873, or even that any sale of 
any immoveable property was ever contemplated by the Collector, 
and that Shib Lai w r as not as lambardar or co-sharer interested in 
the land or share in suit, and that if the mahal had been in danger, 
imminent or otherwise, of being sold under section 16? of Act No. 
XIX of 1873, he paid the arrear of land-revenue, not to save the 
land and shares in suit from being sold, but to save his own share 
as a co-sharer in the mahal from being sold as the share of a de- 
faulter and part of the mah&l. ** 

The doctrine, which apparently had its origin in the Courts in 
Ireland, that a charge upon land may arise on the principle of 
Maritime Civil Salvage has, I think, been satisfactorily exploded as 
a principle of equity by the decisions of the English Courts in the 
cases of Leslie v. French (1) and Falcke v. Scottish Imperial 
Insurance Co. (2). 

In my opinion no analogy can exist between the case of a 
salvor in Maritime Civil Salvage, and the case of a co-sharer in a 
mahal to whom section 146 or section 148 of Act No. XIX of 1873 

O) L. Bv, 23, CL D. 552. (2) L. R., 34, Ck. D. 234. 
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applies, for the first principle of Maritime Civil Salvage is that no one 
can be a salvor entitled to salvage whose legal duty it was to do 
the act by which the ship or cargo was saved, A salvor is 
defined by Lord Stowell to be a person who, without any particular 
relation to the ship in distress prefers useful service, and gives it 
as a volunteer adventurer, without any pre-existing covenant that 
connected him with the duty of employing himself for the preserva- 
tion of the vessel {per Lord Stowell, The Neptune, Clark, 1 Hegg. 
Ad. 227, 286 ; Maclaehlan’s Merchant Shipping, 2nd ed., p. 570). 
Using the word “ duty ” in a sense other than that cf a legal duty, 
for the breach of which a Court could award damages, Lord Stowell 
in r Jhe Waterloo, Bird, 2 Beds. Ad., 483, 437, said: “It is the 
duty of all ships to give succour to others in distress, none but a free- 
booter would withhold it ; but that does not discharge from liability 
to payment where assistance is substantially given. 55 Although on 
principles of public policy selvage is allowed in maritime cases, I 
have never heard it suggested that a man who as a volunteer stops 
a horse running away with a cart, in which are goods of his and also 
goods of others liable to be damaged or destroyed, is entitled to a 
salvage lien , and yet according to the argument on behali of Sbib 
Lai such a volunteer would be entitled to a salvage lien on thehGrse, 
the cart and its contents. 

Justice, equity, and good conscience are captivating terms ; but 
before a Judge applies what may appear to him at first sight to ho 
in accordance with justice, equity, and good conscience, he must he 
careful to see that his views are based on sound general princi- 
ples, and are notin conflict with the intentions of the Legislature or 
with sound principles recognised by authority. In my opinion 
justice, equity, and good conscience do not require us in India to go 
so far afield as the Irish Couzts, in order there to seek for, and thence 
to import into India, novel principles of equity, based on unsound 
analogy, and rejected as unsound by Judges of such authority as 
Bowen and Fry, L JJ., and not followed by such an authority as the 
late Lord Justice Cotton in Falcke v. Scottish Imperial Insurance 
Co and vhich further are at variance with the Transfer of 

(1) L. B, 34, CL D. 234. 
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Property Act, 1882, of the Indian Legislature, and with the policy 
of the Government as disclosed in its legislative enactments. 

In addition to the authorities to which 1 have referred, many 
other authorities were referred to in the course of the arguments ; 
but as they do not show that the opinions expressed in them were 
arrived at after any critical examination of the legislative enact- 
ments bearing on the questions, and appear as a rule to have been 
based on a supposition that the novel principle, which I have men- 
tioned, was a sound principle of equity. I have not thought it 
necessary to refer to them in my judgment. 

On every view of this case I would allow these two appeals 
with costs, and dismiss the suit with costs in all Courts. 

Tybrfll, J.— I fully concur in the judgment and decree of the 
Chiei Justice. 

Knox, J. — I fully concur with the Chief Justice in the judg- 
ment and order proposed. 

Blair, J. — I agree with the judgment and order proposed by 
the Chief Justice. 

Mahmood, J. — I have had the advantage of perusing the judg- 
ment which the learned Chief Justice has prepared in this ease, and 
the facts of the case are so lucidly stated therein that I have struck 
out of this judgment what I had written on that part of the cases ; 
and, indeed, 1 should have omitted the rest of this judgment also, had 
it not been that I find myself unfortunately unable to agree in the 
conclusions at which he has arrived ou the questions of law which 
arise in this case. 

This being so, it is necessary to appreciate exactly the points upon 
which most stress was laid in the argument before the Full Bench. 

Now I understand that the argument of the parties raises the 
following questions for determination 

(1) Whether, with reference to the decree obtained by the plain - 
tifi from the Eevenue Court ou the 7th of April 1885, the present 
suit is barred by s. 43 of the Code of Civil Procedure ? 
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(2) Whether the decree obtained by the defendant Chhitar Mai 1893 
against the plaintiff from the Civil Court on the 4th of September Sjexh Cfitob 
1888, bars the present suit under s. 13 of the Code of Civil Proee- 

dure? Shib Lil. 

(3) Whether the payment of Government revenue by the plain- 
tiff lambard&r, on behalf of his defaulting co-sharers, such as those 
w hose rights the defendant Chhitar Mai has purchased, gives the 
plaintiff a charge by way of salvage or otherwise on the defaulting 
shares so as to enable him to enforce it against the purchaser in 
execution of hypothecation decrees enforcing prior mortgages such 
as the defendant Chhitar Mai in this case ? 

Upon the first of these points I agree with the lower appellate 
Court in the view that the principle of the ruling of Stuart, 

C.I., and Straight, J-, in Banda Hasan v. Abadi Began (1) 
justifies the conclusion that the present suit was not barred 
by s. 43 of the Code of Civil Procedure. The plaintiff's suit in the 
Revenue Court, which ended in the decree of the 7th of A pril 1885, 
was a suit of the nature contemplated by clause ( g ) of s. 93 of the 
Rent Act (XII of 1881). and it could not have included any such 
relief as is prayed frr in this suit. In the first place, the Revenue 
Colll ts have no jurisdiction to enforce any such charges as the plain- 
tiff claims in this suit, and in the second place, suits of that nature 
do not contemplate intervention of third parties that is to say, per- 
son s in the position of the present d efen dant-aj pellant, Chhitar Mai, 
who at the time was only a simple mortgagee without possession 
and was not a co-sharer, as his purchase was not made till 1887. 1 

may here observe in passing that the joint liability of the co-sharers 
of a mahdl for payment of Government revenue arises from the 
provisions of s. 146 of the Land Revenue Act (XIX of 1873), which 
originally did not impose any such liability upon any class of mort- 
gagees, and even in the amendment of that section by s. 12 of Act 
YIII of 1879 the Legislature has limited the extension of such 
liability, by the explanation, to farmers and mortgagees in possession. 

It is, therefore, clear that to the revenue suit, which ended in the 


(1) I.L. E. 4, All. 183. 
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Seth Chit os e0!1 W Eot cave been made a party defendant, and if follows 

Hal that the relief of enforcing a charge against him such as that claimed 
Seib Lai. in this suit could not have formed part of the relief prayed for in 
that suit. The rule contained in s. 43 of the Code of Civil Proce- 
dure has therefore no application to the present case. And if it 
were necessary to pursue the subject further, I would explain in 
detail the principle of the Full Bench ruling of the Calcutta High 
Court in Syed Ematn Momtazood-deen Mahomed v. Rajsoomar Dass 
(1), which was apparently misunderstood in Doss Money Do*see v. 
Jmmenjoy Mullick (2), but again explained in a later Full Bench 
ruling by Garth, C.J., in Jonmmpy Mullick v. Das s Money Dossee 
(8). These cases related to the effect of a summary decree 
obtained under the special provisions of s. 53 of the Begis- 
tration Act (XX of 1866), which allowed by its procedure only 
simple money decrees upon registered mortgage bonds, and it was 
held that such a summary decree would not debar the mortgagee 
from seeking his further remedy by enforcing his lien where the 
mortgaged property had passed into the hands of third parties 
against whom such lien was sought to be enforced. These rulings, in- 
deed, go beyond the exigencies of this case, for there the mortgagee’s 
remedy by the summary procedure of s. 53 of the Regulation Act 
(XX of 1866 was optional, and in the present case, by reason of the 
body of s. 93 of the Rent Act (XII of 1881), read with clause (g) 
of that section, the plaintiff, in his suit which ended in the decree of 
the 7th of April 1885, had no choice but to go to the Revenue Court 
with a plaint by which he could not implead the defendant-appellant, 
Chhitar Hal, and by which he could not seek to enforce the charge 
now claimed against the defendant. The procedure of the Revenue 
Courts under the Rent Act (XII of 1881), in suits of the character 
described in s. 93 of that enactment is of a summary character, 
excluding consideration of the claims of third parties, and the juris- 
diction thus conferred upon them is necessarily of a circumscribed 
character. But because the jurisdiction of such Courts is circum- 

(1) H B. L. E., 408. (2) I. L. R-, 3, Calc. 363. 

(3) I. L. E„ 7, Calc. 714. 
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scribed, it does not follow that tbe jurisdiction of tlie Civil Courts 1852 

under s. 11 of the Cod© of Civil Procedure is totally ousted, It is ’ “ 

oethChiios 

of course ousted to the extent of the express provisions of the aIal 
enactment, but I hold that a suit like the present, where the relief g HI ^ p AL 
prayed for could not have been entertained by the Eevenue Court, 
there can be no ouster of jurisdiction, and since the case is thus 
eutertamable for adjudication upon reliefs which could not have 
formed part of the revenue suit which ended in the decree of 7th 
of April 1885, there can be no plea based upon s. 43 of the Code 
of Civil Procedure which would bar this action. 

Upon the second point als> I agree with the Courts below in 
holding that the suit is not barred by the rule of res judicata as 
enunciated in s. 13 of the Cede of Civil Procedure, The plea was 
based upon the Civil Court’s decree obtained by tbe defendant, 

Ohhitar Mai, against the plaintiff on the 4th of September 1888, 
but that decree has not been produced in evidence in this suits, nor 
has tbe defendant filed copies of the pleadings of the parties in 
that suit. He has, however, produced an attested copy of the 
judgment which ended in that decree, and it shows that the main 
point for consideration before the Court in that case was whether 
the present plaintiffs Eevenue Court’s decree of the 7th of April 
1885, could be so executed by proceeding in the Eevenue Court as 
to subject the rights purchased by the present defendant, Ohhitar 
Mai, to sale. The Court answered the question in the negative, 
following the ruling of Oldfield and Tyrrell, JJ., in Lack man 
Singh v. Salii Ram (I) and I wish to quote a passage from that 
judgment, as it not only deals with the point now under consi- 
deration, but will be introductory to what I am going to say upon 
the third and most important point in this case, Oldfield, J. 
said 

“ No doubt by paying arrears of revenue, which he was bound 
to do, the defendant would obtain a charge on the estate against 
all persons interested therein for the sum paid, and this has been 
laid down by their Lordships of the Privy Council in Engender 
Ghmder GIme v. 8reemuttg*Eiminee JJossee (2), but that case is 
(1) I. L. R., 8, All £84, . (2) II Moo., I. A. 258. 
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" ~ ' this nature cannot be enfored under a decree which is merely a 

Seth Chitos ** 

Mil personal decree decree against the judgment-debtors, against whom 

$kibLi t ^ W8S P asse< * a Court not competent to do more than 

pass a personal decree. If the defendant wished to establish a 
charge against the property in the hands of the plaintiffs, he should 
have established the same bj suit against them in a Court of com- 
petent jurisdiction. 55 

What is sought to be enforced in this suit is the very remedy 
of enforcement of lien which the Revenue Court could not have 
granted ; for, as I have already explained, it was a matter enter- 
tainable only by the Civil Court. The suit therefore is not open 
to the objection of any pleas in limine such as want of jurisdiction, 
or such pleas as may be founded upon the provisions of ss. 13 
and 43 of the Code of Civil Procedure. 

I proceed now to consider the third question in the case, as 
already enunciated by me in a somewhat concerete form with refer- 
ence to the circumstances of this particular ease ; but that question 
is the same as that which in a more concise and abstract form was 
referred to a Full Bench of the Calcutta High Court by Wilson and 
O’Kinealy, JJ., in Kinu Ram Das v. Moznffer Hosain Shaha (1), in 
which they formulated the question in the following words ; — 

“ Where one or two co- sharers in a revenue-paying estate pays 
the whole revenue in order to save, and so does save, the estate, is 
he entitled to a charge upon the share of his co-sharer to the extent 
of the latter’s share of the revenue as against a purchaser ? 55 

In referring the question to the Pull Bench, the learned Judges 
observed that 4 no such charge is given by any express statutory 
enactment,” and to show the gravity of the question I may state 
here in passing that the Pull Bench which had to consider the ques- 
tion consisted of five Judges who were not unanimous in their 
answer, Hitter and Norris, JJ,, answering the question in the affirm- 
ative, and Wilson, Prinsep and Tottenham, JJ., answering the 
question in the negative. Since the same difficulty has arisen in this 
Court, it would scarcely be enough forme, sit ting here as a member 

(1) I. L. B., 14, Calc. 80& 
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cf the Full Bench, to content myself by saying that I agree in the 1552 
principles upon which the judgment of Hitter, J . (concurred in by fairaCHiioa 
Morris, J.) proceeded in that case. I shall therefore deal with the c . 
question, not of course as res Integra, but at greater length than Shi b Lai. 
would be necessary if there was no conflict of decision. 

It seems that in the argument before the Full Bench of the 
Calcutta High Court in the ease above cited, as also in the ease 
before Cotton, Bowen and Fry L.JJ., in laicize, v. Scottish Im- 
perial Insurance Company (l), the expression “ salvage ’* or “ salvage 
lien” was employed for purposes of representing a charge such as 
the one claimed by the plaintiffs in this suit. In the Calcutta Full 
Bench case, as also in the English case just mentioned, the use 
of the term was disapproved, since Wilson, J., in the Calcutta ease, 
following Bowen L. J.,in the English case, held that “ salvage ” or 
« ga i t ag e lien ” were limited to maritime law, and that such a doctrine 
did not apply to any matters which did not arise out of the perils of 
the sea. Iuto the discussion of this question it will presently be my 
duty to enter hut I may say here in passing that I agree in what 
has been said by Dr. Rashbehary (Those with reference to certian 
legislative enactments which proceed upon the doctrine of salvage 
other than “ maritime ” salvage. Referring to these enactments the 
learned athor observes : 

“ These enactments rest upon a plain principle of equity, the 
charges created by them being recognized in most systems of law 
uader the name of salvage liens, an expression notwholly useless nor 
absolutely misleading, and conveying, not withstanding the recent 
protest of an eminent English Judge, a definite meaning, a re- 
commendation hot always possessed by some of even the most 
familiar terms in the English law.” (Law of Mortgage in India, 2nd 
edition, page 316). 

With these remarks, as I have already said, I concur, and, if it 
is a true proposition of our Indian law, as distinguished from the 
English or other systems, that the doctrine of salvage is limited to 
the perils of the sea, or what I may call the maritime salvage, then 
it must at once he conceded, as was held by Wilson, J ., and two other 

(1) L. E. 34, Ch.D.,234. 

43 
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r- — dictum of Bowen, L .J., in the English case ahovementioned, that 

SethUhitob 

Mai, the plaintiff must fail in this suit. 

ShibLal. This renders it necessary for me to consider, in the first place, 
what the exact motion of the doctrine of salvage is in the English 
law, and in the next place to ascertain upon what principle it is 
based. Salvage is well defined by a modern writer on the present 
laws of England in the following words : — 

“Salvage is a compensation for maritime services rendered in 
saving property or rescuing it from impending peril on the sea, or 
when wrecked on the coast of the sea or on a public navigable . river 
or lake, where inter-state or foreing commerce is carried on. The 
amount of the compensation rests in the sound discretion of the 
Court upon a full consideration of all the facts of the case.” (Com- 
mentaries on the present Laws of England by Brett, Yol. II, 

p. 1068.) 

This being so, I will, before proceeding further, and at the risk 
of prolixity, quote a passage from the judgment of Lord Justice 
Bowen in Faolke v. Scottish Imperial Insurance Company ( 1 ) 
which deals with theory of salvage in the English law. The 
passage runs as follows 

“ The general principle is, beyond all question, that work and 
labour done, or money expended, by one man to preserve or benefit 
the property of another do not, according to English law, create any 
line upon the property saved or benefited, nor even, if standing 
alone, create any obligation to repay the expenditure. Liabilities 
are not to be enforced upon people behind their backs any more 
than you can confer a benefit upon a man against his will. There 
is an exception to this proposition in the maritime law. I men- 
tioned it because the word * 6 salvage 7 has been used from time to 
time throughout the argument, and some analogy is sought to be 
established between salvage and the right claimed by the respon- 
dents. With regard to salvage, general average and contribution, 
the maritime law differs from the common law. That has been 


(1) L. B., M, Oh. B. 234, vide p. 248. 
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so from the time o! the Roman law downwards. The maritime iggs 
law* for the purposes of public policy ana for the advantage of g ETH Ohitor 
trade, imposes in these cases a liablity upon the thing saved, a Mal 
liability which is a special consequence arising oat of the character Shib^Lal. 
of mercantile enterprises, the nature of sea perils and the fact that 
the thing saved was saved under great stress and exceptional circums- 
tances. No similar doctrine applies to things lost upon land, nor 
to anything except ships or goods in peril at sea.” 

That, this is a correct enunciation of the English maritime law 
of salvage I have no doubt. But, with all the profound respect 
which is due to the dicta of Lord Justice Bowen, I may say that 
there is nothing by way of distinction shown or explained by his 
Lordship why the same principle should not apply to similar perils 
on the land, and perhaps of a worse nature than and perils which arise 
in the sea. There is no juristic reason explained in the 3 udgment, and 
sitting here as Judge, bound neither by the technicalities of the Eng- 
lish Common Law nor by technicalities of the rules of Chancery in 
England, I am free to ask myself the question why this doctrine of 
salvage lien is limited by the English Courts to perils of the sea 
as distinguished from the perils of the land. As an Indian Judge 
and a member of a Court which deals with disputes of parties living 
in a land the vast majority of whose inhabitants have never seen 
the sea, and are therefore not in a position to appreciate the dangers 
arising out of the upheaval of the billows of the ocean, I find it 
difficult to accept over questions of maritime salvage liens that any 
such sanctity can be attached to the perils of the sea as to place 
them upon a separate juristic footing from simiral perils which arise 
on the land. As I understand Lord Justice Bowen’s dictum in 
the case which I have cited, the men who saved a vessel from sink- 
ing would be entitled to a salvage lien because this would be a peril 
of the sea, but a person who saved Pompeii from destruction by 
the eruption of Mount Vesuvius at the risk of his life and the 
expenditure of his money would not be entitled to such a salvage 
Hen, because the eruption took place on land and notin the, sea, and 
it follows from that dictum that the dangers of the sea for purposes* 



308 THE INDIAN LAW EEPOETS. [VOL. XIV. 

1892 of the doctrine of salvage rest on a far higher footing than th 
Seth Chitoe P er ^ s & re or earthquakes which occur upon land. 

^ AL That such is tbe doctrine of English law, I accept to be a true 

Shib Lal proposition, for Lord Justice Bowen, in ending the passage which 

I have alrealy quoted, said, with reference to salvage as to the perils 
of the sea : — “ No similar doctrine applies to things lost upon land, 
nor to any thing except ships or goods in perils at sea : — ” and if 
I felt myself bound by the English law in administering justice in 
tliis ease, I should have held as easily as was held by Wilson, J.,in 
the Full Bench case of the Calcutta High Court, Kinu Ham Das 
v, M> z<’jfer Husain Shaha (I) that the plaintiff's case in a suit of 
this character must fail. 

But with all the respect which is due to the evolution of juris* 
tic principles by the English Courts of Justice, and with all the 
respect which is due to eminent Judges who have presided in those 
Courts, I have not before me even one authority or one judgment 
cited which would furnish me with any juristic reason for suppos. 
ing that the perils of the sea upon which the English doctrin® 
of salvage is based are in all conditions greater than the perils of 
the land. It is of course natural to suppose that in sea-girt coun- 
tries like England or other maritime countries like the Ionian 
Islands the^terrors of the sea with its storms and the billows of the 
ocean may present a spectacle to the inhabitants of the islands and 
the maritime countries with a sensation of greater sanctity and 
effect than much greater perils that sometimes arise on the land 
whether by the act of nature, by accident or by the effect of strin- 
gent legislative enactments which must be obeyed. 

1 do not take the instructive passage of Lord Justice Bowen’s 
judgment in Fakke v. Scottish Imperial Insurance Company (2) in 
any sense other than showing what the English law, as si matter 
of fact, is upon the subject of salvage, and as such I adopt it. 

But I respectfully think the English law upon the subject is 
an unreasonable law as far as it restricts the salutary doctrine of 
salvage purely to maritime salvages. I have endeavoured to aseer- 

(1) I. L. R. f 14, Calc. 809. (2) L. E. 34, Ch, D. 224, vide p. 2l8, 
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tain the historical origin of this limited form bj the doctrine of sal- 
vage, Sir Patrick Colquhoun's Roman Civil Law (s 977 , Yol. II, - 
p. 44) has the following : — 


4 The Rhodhians were a maritime nation in the height of pros- 
perity long before the Romans occupied themselves with such 
matters. The Romans incorporated many of the Rhodhian laws into 
their own Codes. Harmenopulos tells ns that most of these laws 
were very ancient, and Strabo speaks of the Rhodhian s es possessing 
the empire of the sea. Should a ship be stranded or cast away, 
every one must save as much of his property as he can, as in case 
of a fire ; thus as has been above remarked, it is not to he inferred 
that he who throws things overboard for the purpose of lightening 
the vessel intends to abandon them after the fashion of a derelict, but 
is to be likened to a man overladen with too heavy a burden, who 
might put part of it down by the roadside and return afterwards 
with others to fetch the remainder.” 


In the same section (977) the same learned author states 

u The law which regulated the question of lightening a ship under 
pressure of necessity was the lex Rhodhia de jaetn , which requires a 
passing notice in this place. It was provided in the s. 8 of that 
law that goods thrown overboard were not derelicts, but still 
belonged to the former owner, and this was the adopted maritime 
law of Rome. Every one who by damage to his own propei ty on 
shipboard shall have saved that of another, can demand an appro- 
priate indemnification of salvage, for the recovery of which an action 
can only b© brought against the master of the vessel, who was bound 
to procure for the loser mirage from those whose goods had been 
preserved. The greater part of the provisions of this law relate to 
similar contributions and indemnifications, under certain circumstan- 
ces, respecting goods thrown overboard and damage done to the 
vessel.” 


How this rule gradually affected the English law as to wrecks 
is described 1 in the next section (s. 978 ) of the same work, but it is 
needless to go into the details of that history. However, before 
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Seth Chitor learned author, Sir Robert Phillimore, whom his oelebarated work 
Mai. on International Law, Vol. IV, s. DCCCXXVIII, has the 
Shib Lal. following:— 

“ When the preservation of the ship has required the throwing 
overboard or sacrifice of a portion of a goods, equity demand s 
that a general contribution b3 made by all towards a loss sustained 
by some for the benefit of all, and this is called in England by the 
name of general average” And then after stating that “ the law 
on this subject was transplanted from the Maritime Code of Rhodes 
into the Roman Law,” the learned auther goes on to say that, 
« the principle of this rule has been adopted by all commercial 
nations, but with considerable variation in practice as to the kind 
of losses which demand its application and as to the natur of the 
interests compellable to contribute.” Before making any observa- 
tions of my own, I wish to point out that Sir Robert Phillimore 
distinctly, in the passage which [ have quoted, rests the English law 
doctrine of general average on equitable considerations, and it is 
therefore necessary to ascertain the exact scope of the notion of gene- 
ral average in English law. I again resort to Brett’s Commenta- 
ries on the present Laics of England (Vol. I, p. 271) where the 
author hag the following :■ — 

a General average is a. contribution by the owners of the ship, 
freight and charge to compensate the owner of a particular part of 
the ship or cargo, whose property was sacrificed for their common 
good, ex. gr. y a jettison of cargo. The whole adventure must have 
been in imminent danger of being lost for a right to general aver- 
age to exist, for the sacrifice must have been for the genera 
gpod” 

Now, whatever distinction in matters of detail may exist 
between maritime salvage and general average , as understood in 
maritime law, one thing is certain, that failing statutory provisions, 
they must rest upon one common footing. The origin of these liens 
appears to be more ancient then any statute law in England, for 
these notions are based, as the authorities show, upon the customs 
of the inhabitaiits of Rhodes, an island of Asiatic Turkey, near the 
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coast of Asia Minor, 36 miles long, with a breadth of 18 miles at its 
widest part and consisting of an area of 420 square miles, and situate 
in the Mediterranean Sea, so close to the islands of Greece that it 
must have been affected by the Greek superstition as to Oceanus, 
u A powerful deity of the sea, who, according to Homer, was father 
of all the gods* 55 The Homans, as the History of law shows, borrowed 
these doctrines from the Ehodians, and from the Homans the 
doctrine was borrowed by England along with other maritime 
countries with certain variations and limitations which Sir Eoberfc 
Phillimore has explained. 

The question then is, whether we in India are to hold that, be- 
cause England, with her sea-girt shores, has chosen to adopt the 
Ehodian principle of salvage, limiting it to the perils of the sea, and 
excluding the doctrine of salvage as resting upon a higher footing 
of equity than the perils arising out of the waves of the ocean, we 
are bound to adopt such a limitation, which. T respectfully think, is 
based in its historical origin on ancient maritime superstition. 

My answer to the question must necessarily rest upon my 
ascertaining first of all what my duty as a Judge is under the law 
which I am called upon to administer. I agree with what was said 
by Wilson, J., in Kinu Bam Das v. Mozaffer Somin 8haha{l) 
that there is no “ express statutory enactment” providing a charge 
such as that claimed in this case. But, whilst conceding this, 
I may also observe in passing that my endeavours have been 
futile in ascertaining whether the English law of maritime salvage, 
restricted as that salvage is to the perils of the sea, had its origin 
in any statute law in England* Nor have I been able to ascertain 
whether the common law doctrine of implied contracts, with all its 
requisite fictions as to request, had its origin in any statute law. 

Now, the provisions of s. 37 of the Civil Courts Act (XII of 1887), 
reproducing as they do much earlier provisions of statute law, are 
clear in laying down that, with the exception of certain branches of 
the Hindu and the Muhammadan Law, the Courts are to follow le- 
gislative enactments, and in eases not provided for by such enaet- 
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meats, <f the Court shall act according to justice, equity and good 
conscience. 55 This much was indeed conceded by Wilson, T in the 
Full Bench case just mentioned ; but the learned Judge went on to 
say towards the end of his judgment : — “ We are not, under these 
circumstances, in my opinion, at liberty to treat the matter as if it 
were res Integra, and under the name of equity and good conscience 
to adopt whatever rule we think most likely to work well. 55 

It is perfectly true that in dealing with questions not covered 
by express legislative provisions the Judge must not forget that he 
is a Judge and not a ligislator. But it is equally true that a Judge 
sitting in one country is not to administer the laws of another coun - 
try. To the English system of jurisprudence, common law and the 
principles of equity administered in the Courts of Chancery in Eng- 
land India owes a vast debt of gratitude for the improvements in 
the administration of justice. How far the principles of the Eng- 
lish system have been imported into India is apparent not only from 
our Statute book, but also from the vast body of decided cases, which 
I may describe as judge made law. ^Notions of justice, equity and 
godd conscience are necessarily incapable of exact and exhaustive 
definition, and in administering them the J udge has to take excep- 
tional care whether he is or is not importing foreign notions too 
far, or giving too much preference to the notions of equity in one 
country over the notions of another. 

I have already endeavoured to describe what in my opinion is the 
origin and history of maritime salvage in England. I have also 
said that I have been unable to find in the English cases cited 
any juristic exposition of the reasons why maritime salvage should 
be the only kind of salvage recognized by the courts. Lord Justice 
Bowen, in the passage which I have already quoted from his judg- 
ment in Falcke v. Scottish Imperial Insurance Company (1 ^ 
states that the special supremacy of maritime salvages over any 
other class of salvages that may exist (notwithstanding their 
repudiation by the English law) rests upon public policy for 
the advantage of trade and the nature of sea perils. That such 

(1) L. 34, Ch. D., 234 vide p. 248. 
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a role rests upon sound considerations of equity I Lave no doubt. isos 
But why that equity should stop at the sea-shore, I frar.My and Chitob 
respectfully confe s I am unable to conceive, for I cannot help Max, 
feeling that doctrines of equity are no more governed by the pe- Shxb^Lal 
culiarities of the sea than by the peculiarities of the land. A legislative 
enactment may indeed modify the operation of equitable doctrines 
by restricting them either to the sea or to the land, but, as I have 
already said, in British India no such legislative interference has 
taken place, and so far as this part of the country is concerned, the 
broad principles of equity, justice and good conscience must prevail 
under statutory mandate, regardless of foreign systems, though of 
course they may be referred to for purposes of comparison. 

In this connection it becomes necessary to investigate whether 
the doctrine of salvage itself (irrespective of any considerations 
as to lien has not a broader o ' foundation in equity than the perils of 
the sea, or the grounds restricted by the English niuri'ime law of 
salvage. I will quote from a jurist of as great eminence as Jeremy 
Betham : — 

u A surgeon has bestowed his services upon a sick roan who had 
lost his senses and who was not in a condition to ask for assistance. 

A depository, though not requested to do so, has employed his 
labour, or has made pecuniary advances for the preservation of a 
deposit. A man has exposed himself in a fire to save valuable 
property or to rescue persons in danger. The effects of a passen- 
ger have been thrown overboard to lighten the ship and to preserve 
the rest of the cargo. In all these eases, and in a thousand others 
which might be cited, the laws ought to insure a recompense equi- 
valent to the value of the services. This title to indemnity is 
founded upon the best reasons. Grant it, and he by whom it is 
furnished will still be a gainer ; refuse if, and you leave him who 
has done the service in a condition of less. It is a promise of 
indemnity made beforehand to every man who may have the 
power of rendering a burdensome service, in order that a prudent 
regard to his own personal interest may not come into opposition 
with his benevolence.” And then the author, whilst laying down 

41 
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1892 this general juristic foundation of the rule of equity goes onto 
Seth Chitos m J Three precautions must be observed in arranging the in- 
Mal terest of the two parties. First to prevent a hypocritical generosi- 
Shib - Lal. ty from converting itself into tyranny and exacting the price of a 
service which 'would not have been accepted had it not been sup- 
posed disinterested. Secondly not to authorise a mercenary zeal to 
snatch rewards for services which the person obliged might have 
rendered to himself or have obtained elsewhere at a less cost. 
Thirdly not to suffer a man to he overwhelmed by a orowd of 
helpers who cannot be fully indemnified without counterbalanc- 
• ing by an equivalent loss the whole advantage of the ser- 
vice.” (Bentham’s Theory of Legislation , Hildreth edition, pp, 
191-92.) 

Another passage from a more modern jurist needs quotation 
before I proceed to discuss the Indian law. I quote from Professor 
Holland’s work on jurisprudence (p. 169) : — 

According to Boman law a negotiorum gestor , or person who 
volunteered to render some necessary service to property in the 
absence of its owner, had a claim to be compensated by the owner 
for the trouble he had taken, and the owner had also a claim for 
any loss which had resulted from the interference of the negotiorum 
gestor . Of a similar character are the rights given by English law 
to the salvors of ships in distress and reeaptors of ships which have 
been made prize by the enemy, and to those who have supplied 
necessaries to persons who, being lunatics or in a state of drunken- 
ness, were incapable of binding themselves by contract.” 

I have quoted, from Jeremy Bentham and Professor Holland 
for the purposes of maintaining the proposition, which I hold, that 
in jurisprudence the fundamental doctrine of salvage is neither li- 
mited to the perils of the sea nor to any particular clas3 of perils, 
but that it is based upon sound foundations of the doctrines of 
equity. Maritime salvage, as understood in the English law, is only 
a species of the genus , and if England or other maritime countries 
restrict themselves to one or more species 6f salvage it does not follow 
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that, other countries which are not maritime, like the territories 
over which this Court exercises jurisdiction, should limit themselves 
to any species of salvage adopted by maritime countries to the ex- 
clusion of other species of salvage failing under the general 
genus of the equitable doctrine. 

I will now consider how far this fundamental principle has been 
accepted fay the Indian Legislature. In order to avoid the compli- 
cations arising out of the fictions of English law in such cases, 
Sir Fitz-James Stephen’s Contract Act (IX of 1872) in chapter V, 
deals with what are called implied contracts in English law under 
a general category of “certain relations resembling those created by 
contract The first of these sections (s. 68) deals with necessaries 
supplied to persons incapable of contracting, and the next section 
is more to the point here, because it lays down the general proposi- 
tion of equity as much as of law, “ that a person who is interested 
in the payment of money which another is bound by law to pay, 
and who therefore pays it, is entitled to b© reimbursed by the 
other.” That the doctrine is shared by the English common law 
with equity is certain, and the difference, if any, lies in the fact 
that the common law relies upon fictions of implied requests, while 
equity jurisprudence is independent of such fictions. This section 69 
of ih© Contract Act is specially important in this ease because of 
the Illustration which is appended to it, which runs as follows : — 

. <• B holds land in Bengal on a lease granted by A, the zamin- 
dar. The revenue payable by A to the Government being in arrear, 
his land is advertized for sale by the Government Under the 
revenue law, the consequence of such sale will be the annulment of 
B r s lease. B, to prevent the sale and the consequent annulment 
of his own lease, pays to the Government the sum due from A. A is 
bound to make good to B the amount so paid.” 

I shall later on have to refer to this s. 69 of the Contract Act, 
as also to the Illustration which I have just quoted. But mean- 
while I must proceed to show that the next section (s. 70) of the 
chapter deals with the obligation of persons enjoying benefits of 
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non-gratuitous acts, and to that section is appended Illustration 
(b) which runs as follows : — 

“ A saves B ? s property from fire. A is not entitled to compen- 
sation from B if the circumstances show that he intended to act 
gratuitously 79 

I have quoted this in passing to show that salvage from the dan- 
gers of the fire, as distinguished from the perils of the sea, may pos- 
sibly be recognized, though the Illustration limits itself to the ease 
of a salvor who “ intended to act gratuitously,’’ and though there 
is no Illustration appended to the section applicable to the case- 
of a person who, though a volunteer, does not intend to act gra- 
tuitously, but incurs risk of life and expense to save property from 
imminent danger from fire. The remaining two sections of the 
chapter cf the Contract Aet(ss. 71 and 72) are unimportant for the 
considerations of the questions which arise in this case. 

In order to guard against being misunderstood I must here 
observe that in discussing the questions from Jeremy Beutham 
and Professor Holland, as also the sections of the Contract Act, 
I have used the word salvage and salvor in their broad juristic 
sense, as distinguished from maritime salvage with its peculiar 
restrictions, incidents and rules. . Further, 1 have used the words 
as not ntcmarily implying a lien upon any specific property, so 
that, according to my notions, there may be a right of simple 
salvage without a lien and also a salvage with a lien. I must also 
add that in using these terms I bear in mind the distinction be- 
tween a mere volunteer who officiously renders service, or incurs 
expense to save the property of another, and a person who in order 
to save his own property makes payments which another is bound 
by law to pay to save his property. 

Bearing these distinctions in mind, it would be a useless task 
for the purposes of this case to enter unto a disquisition as to the 
question in what cases a mere volunteer may be entitled to simple 
salvage without lien, and in what cases he would be entitled to 
salvage with lien. It is enough to say that these matters iu any 
case must depend upon some doctrine of equity, for the English 
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common law theory of implied requests lias, I hope, been' abandoned i£&2 

by jurists by this time as a fiction. Snxa C EIT oB 

Mil 

What we are concerned with here is not the case of a mere »• 
volunteer who acts officiously, but the ease of a person who, im- 
pelled by necessity under t! e stringent rules of the revenue law, 
has mad© payments the default of which would imperil not only 
his own property hut also the property of others. The question 
beirg thus limited, it is important to ascertain the exact nature 
of the peril from which the plaintiff saved the property In suit 
©gainst which he seeks to enforce his charge, which I call salvage 
lien. The statute law upon the subject is clear so far as it delineates 
the nature of the peril and the liability, S. 146 of the Land Revenue 
Act (XIX of 1873) provides that “ in the case of every manat 
the entire mahal and all the proprietors jointly and severally shall 
be responsible to Government for the revenue for the time being 
assessed on the mahdL ” The next (s. 147) provides as to the times 
and places for pajment of such revenue, and s. 14S declares that 
any sum not so paid becomes thereupon an arrear of revenue, 
and the persons responsible for it became defaulters. ” Then 
follows s. 149, which lays down that u a statement of account certi- 
fied by the lahsiidar shall be conclusive evidence of the existence 
of the arrepr, of its amount, and of the person who is the defaulter. 

This seems drastic enough, conferring as it does upon the certificate 
of an executive officer the importance of eoneluslveness which It 
would not enjoy In a Court of justice under the ordinary rules of 
evidence. What follows is even more important ard more drastic, 
namely, the provisions of s. 150, which I will quote in full, relating 
to process for recovery of arrears of revenue. The section runs 
as follows : — 


An arrear of revenue may be recovered by the following pro- 
cesses . — 

(a) by serving a writ of demand (dostak) on any of the 
defaulters ; 

(5) by arrest and detention of his person ; 
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(c) by distress and sale of his moveable property ; 

(d) by attachment of the share or patti or mahdl in respect of 

which the arrears is due ; 

(e) by transfer of such share or patti to a solvent co-sharer 

in the mahdl ; 

(f) by annulment of the settlement of such patti or the 

whole mahdl ; 

(g) by sale of such patti or of the whole mahdl ; 

(h) by sale of other immoveable property of the defaulter. 33 

I will not here discuss the question whether these perils are not 
greater than the perils of the sea, or at least equally great to invoke 
•the aid of equity, which must’ necessarily be, even in ancient 
times, the foundation of the doctrine of salvage and general average 
as understood by the maritime countries of Europe. A sinking 
ship may sink if the salvor does not appear, but it may also escape 
sinking even of the salvor was not there, and even if there did not 
choose to run the risks and incur the expense of saving a sinking 
vessel by offering his officious services. But a joint estate such as 
that contemplated by s. 146 in our zamindari tenures must sink (net 
unlike a ship into the depth of the ocean) into vanishment by dint 
of the law and its drastic rules as contained in s. 150 of the enact* 
ment. Passing by the peril indicated by clause (b) of that section — 
namely, or “ arrest and detention of his person 53 (which I suppose 
would not be regarded as wrongful confinement, especially as the 
Taksildar’s certificate under s. 149 as to the existence of the arrear 
and of its amount would be conclusive evidence), I refer to th© 
peril indicated in clause (g) of the section and also by clause [h) 
which follows it. 

The point contemplated by clause (g) of s. 150 is represented 
by what may happen under s. 166 of the Act, the body of which 
section I wish to quote, leaving out the provisos, which have no 
application to this case. The section itself prescribes the following 
rule : — 

* l When an arrear of land revenue has become due and the Col- 
lector of the district is of opinion that the other processes herein- 
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before provided are not sufficient for the recovery of sueharrear, he 1892 

may* In addition to, or Instead of, all or any of such other processes, SmmCMmjz 
and subject to the provision hereinafter contained, and with the ^Iai, 
previous sanction of the Board, sell by auction the fait l or inahdl Shib Lab. 
in respect of which such arrear is due. 5 ’ 

Then comes the most important section of the enactment for the 
purposes of this case, of which I must quote the body, leaving out 
again the latter part of it, which has no application to this ease. 

Referring to the preceding section, namely, s. 166, which 1 have 
already quoted, the enactment in s. 167 goes on to say 

“ Land sold under the last preceding section shall be sold free 
of all incumbrance * , and all grants and contracts previously made 
by any person other than the purchaser in respect of such land 
shall become void as against the purchaser at the auction sale*’ 5 

These provisions of law leave no doubt in my mind that the 
Legislature, for reasons of public policy and public weal, rendered 
land-revenue payable by zamindari estates the first and most 
paramount charge upon the land, that In order to secure its punc- 
tual payment espiciaiiy drastic provisions have been made, to such 
an extent that the effect may be briefly stated to be that neither 
the person nor the property of the zamindar can escape serious 
jeopardy whenever default of the payment of revenue takes place. 

Drastic as these provisions may seem at first sight, they are based 
upon sound public policy and principles of good government in an 
agricultural country like India. Historically these provisions, which 
are sometimes reproachfully called oppressive, do not owe their 
origin to the British rule, but are traceable to the principles of land 
revenue administration inaugurated by the Emperor AJkbar, whohas 
well been called the Muhammadan Augustus Caesar of India. The 
British rule in adopting and improving those principles has proceed- 
ed upon sound considerations of public policy and good govern- 
ment quite as important as the public policy of maritime salvage 5 
and they have worked with success. 

I have dwelt upon this aspect of the matter at such length in 
order to point out that' Lord Justice Bowen in his judgment, from 
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which I have quoted, does not rest the doctrine of maritime salvage 
upon any higher footing than “the purposes of public policy and 
the advantage of trade/ 5 and to these he adds <c the nature of sea 
perils and the fact that the thing saved was saved undepgreat stress 
and exceptional circumstances, 55 Now, this being so, I hope I have 
said enough to indicate that whilst for maritime countries whose 
manufactures and commerce depend largely upon the safety of ships 
and cargo, so as to give a good foundation for rendering such safety 
an exception to the general rule, in an agricultural and non-Maritime 
country, like the territories witliin the jurisdiction of this Court, 
similar considerations of public policy suggest that the rules of 
equity upon which in their origin the doctrines of maritime salvage 
and general average are based should be applied to promote the 
security which the state possesses under the law for collection of 
land revenue. That security enhances in proportion to the security 
given to the lambardar for recovery of money paid by him as arrears 
of Government revenue on behalf of his defaulting co sharers. 
1 wish to say again that in this case no exigency arises to deal with 
the case of a mere volunteer, but with the ease of $ person such as 
the plaintiff, who in order to obey the drastic rules of law as to the 
collection of land revenue not only saved himself but also the pro- 
perty and persons of his defaulting co sharers. I find myself unable 
to understand why under such conditions the position of a valvor (I 
again use the word in its broadest juristic sense ) such as the plaintiff 
should be rested upon a lower footing than that of a salvor from 
the perils of the sea, who officiously and even without the fiction 
of implied request saves a ship from sinking. 

It has been urged, and I think the argument must be carefully 
considered, that whilst the statute law as contained in the Laud 
Revenue Act (XIX of 1873) contains drastic rules for collection of 
land revenue, imperilling the liberty and property of the owner in a 
joint zamindari estate, it is totally silent as to any lien in favor of 
the lambardar or other co-sharer who makes payment of Government 
revenue on behalf of his defaulting co-sharers, thus saving them aud 
their property from the drastic consequences contemplated by s. 150 
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of the Act This is so, and upon this circumstance it has been m- — 1832 

gemouriy 'contended that the only tie k ” “ S *”m 

l gatvor (I eg.in n»e the word, in its broad jnmhc fun »>- “f “ .. 

the pkiilli provided by dsn» is) « dras8 <*> 0< °! I ® Sm * 

•Rent Act (XII of 1881), and that since that enactment neither 

“ ^Revenue^ourt to deal with 
can such decrees as the plaintiff obtained on tae 7th of April , 
against his defaulting co-sharers be executed as decrees enfom 
such Hens, therefore the Legislature intended to abrogate thed 
trines ot equity trhiob, independent of legislative enectment, out 
a, a rale oi decision nnlesa they are eipresely abrogated. 

It is perfectly trne, as I have already add, ioUorring ibe doctrine 
n{ Wilson, I., in the Full Beneh ease oi Kinu Ram Da* v. Xoaaf* 

« — — «*-*• k *™L7 SI 

« » Whai^Yer enactments Wiisob, •> « a?JL iU 

S "r £SL> Bengal, the same observation 

Iplies^also to onr statute law-namely, the Rent Act (XII o 
1881) and the Revenue Act (XIX of 1873). 

But what are we to gather from the silence of tbe Legislature ? 

As I understand the rules of the interpretation of statutes, there is no 
more reason for holding that tbe Legislature b^ 1 ^ S ^® DC ® 
abrogate any doctrine of equity than there would be for bolding that 
Sis no law of torts inBritish India because the Legislature has 
rt vet enacted upon the subject. And one thing is certain, that so 
T Jts s 37 of the Civil Courts Act (XII of 1887) is allowed to 
1 W in the Statute hook of the land (as I hope it will always do), the 

i-^gre is bo legislative enactment one way or the other. Bur- 
ner that rule, as I understand it, does not mean that we are to dis- 
teSrd the special conditions^ the country where it is > apphed the 
prSdples upon which the laws of that country proceed, and I have 
no douht that it does not authorise the importation m a r.gid fom 
either of the common law of England or any technical rules of the 
Courts of Chancery there. Much less is it possible for me to ho.d 

(1) l. L. E, 14, Calc. 809, vide p 812. 
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1892 that the limitations imposed by the maritime law of England or any 
SethChitob °^ er maritime country (partial as such countries naturally must be 
Mai, towards attaching importance to sea perils and perils to commerce) 
ShuTlai. ^P 011 the general doctrines of equity (which are as independent of 
the breezes of the ocean as of the hot winds of India) axe to be 
bodily imported into an agricultural country such as this part of 
India. 

It is now important, before I conclude to discuss the ease law 
upon the subject, taking the judgments of Mitter, J., and 'Wilson, 
J', in the Full Bench case of Kinu Earn Das v. Mozaffer Hosain 
8 haha (1) as the starting point of such a discussion. I say so 
because in that ease the point now under consideration was exactly 
the point then under consideration, and the Full Bench of fivg 
Judges was divided -by a majority of three against two, one of the 
learned Judges of the majority resiling from the views which he 
had on former occasions expressed in a judgment of his own. 

Under these conditions I cannot refrain, at the risk of prolixity, 
from quoting a whole passage from Dr. Rashbehary G-hose’s Law, 
of Mortgage in India (2nd ed., p. 818), not only because I fully 
eoncur in it, but also because it will be introductory to what will 
follow in this judgment. The learned author says: — 

a Co-parcenary being the rule in India, it is oertainly very desir- 
able that the rights and liablities of^co-parceners should be clearly 
defined, and yet there are perhaps few portions of Anglo-Indian 
law which are so deservedly open to the reproach of uncertainty 
I do not refer here to matters which must be governed by the per- 
sonal law of the parties, but to those altogether outside the pale of 
that law and regulated either by statute or by the general principles 
of justice, equity and good conscience, which ‘ high-sounding 
phrases’, only too often mean an exact reproduction and not a care- 
ful adaptation of English law. The Indian Legislature has, it is 
fane, occasionally in dealing with certain special matters embodied 
in the Statute book some of the general principles of equity,, but 
the result of such fragmentary legislation has been not to assist but 


(1) L L. R., 14, Calc, 809, ride p. 812. 
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rather to embarrass our judges in applying such principles in analo- 1892 
gons eases not governed by statute law. A complete code artisti- Seth (j HIT0R 
cally arranged is, no doubt, a triumph of Legislative skill. But a 
sincere, and indeed fervent, advocacy of legislation proper, as shib*La.l. 
distinguished from judge-made law, is perfectly consistent with a 
wholesome distrust of the beneficial efieei of piece-meal legislation, 
or, as it has been sometimes irreverently called, legislative tinkering. 

I cannot find a better illustration of what I mean than the recent 
ease of Emu .Earn Das v. Mozaffer Hosain (1) In which a majority 
of the j'udges came to the conclusion that a part-owner is not entitled 
to a charge upon the share of his go* sharer for land revenue paid by 
such co-sharer as against a purchaser whether with or without 
notice. It seems to me extremely doubtful, however, whether 
this conclusion would have been arrived at if the matter had been 
free from the entanglement created by the provisions of an Act* 
which, while laying down the procedure regulating sales of 
arrears of revenue, incidentally gives a right of this kind to a 
mart gag- e, but is wholly silent as to the rights of a part-owner... 

The Inference which was drawn by a majority of the learned 
judges from the silence of the legislature was that a mortgagee 
alone was entitled to the benefit of a lien. 35 

Now it is important to consider why in the Calcutta Full 
Bench ease Wilson, J., for whose rulings I have always entertained 
high respect, limited the Ibn to the ease of a mortgagee only. He 
had before him the Bengal Revenue Sales Act (XI of 1859),.. and 
the latter part of his judgment is devoted to the interpretation of 
s. 9 of that enactment, which, whilst declaring a lien in favor of a 
mortgagee, is silent as to any such lien in favor of co-sharers paying 
arrears of revenue on behalf of the defaulters. He had no doubt 
In his mind the maxim expresm mins est exclm'o alarms, and 
and then applying the maxim to the enactment before him arrived 
at the conclusion that because alien was expressly declared in favor 
of mortgagees, and no such declaration was made in favor of co- 
sharers, therefore no such lien in favor of the latter existed. In 
this view he was confirmed by what he says :• — “ The corresponding., 

(1) I. L. B. U, Calc. S09. 
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1892 s. 9 of Act I of 184:5 was in similar terms, except that it did not 
Seth Chitos eon tain the clause about lien.” As to so much of his jtidg- 
Mal ment, therefore, as proceeds upon the interpretation of statutes 
Shib Lal. applicable only to Lower Bengal, much need not be said, because 
those enactments are not in force in this part of the country. 
What is important to consider are his views as to the general 
principles upon which his judgment proceeds. The learned 
judge, after referring to the enactments, concedes an important 
principle when he says : — 

“ It could not of course he contended that an enactment which 
purports expressly to confer a narrow and limited right, of neces- 
sity excludes a larger right, if the existence of the larger right 
is clearly established apart from the special enactment.” So far 
1 fully concur with the learned judge, and it is important to 
consider why he did not act upon that general principle. Asa 
qualification of that general principle he goes on to say : — 

“ But where the existence of a larger right is not clear, but 
highly doubtful. I think the express creation of the narrower 
rigid tends strongly to negative the existence of the larger.” 

Now on this part of the judgment I wish to make only two 
observations with due respect. First , that the learned judge in 
making the observation as to the absence of lien in the nature of 
salvage such as was claimed in that ease, had most probably in his 
mind the somewhat unqualified dictum of Lord Justice Bowen in 
Fa i eke v. Scottish Imperial Insurance Company (1) that “ no similar 
doctrine applies to things lost upon land, nor to anything except 
ships or goods in peril at sea.” That this w r as so is apparent from 
what Wilson, J., said with reference to the English case just cited. 
In the earlier part of his judgment he said : “In the latter of these 
cases the doctrine of what has been called salvage lien acted upon in 
some Irish cases, is, I think, authoritatively rejected.” But it 
must be remembered that Lord Justice Bowen was laying down 
a doctrine of maritime law in a maritime and commercial country 
like England, that there is nothing in his judgment to $how that 

(I) L. E. 34, Cb, D. 234 vide p. 249. 
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lie Intended the rule which, he was laying down to he a rule of 1892 
universal application to all countries and In all conditions of the g ETff c H j T0B 
population of those countries ; nor do I think I am going too far Mal 
in undertaking the risk of saying that In all probability there was Shib Las. 
nothing farther from Lord Justice Bowen’s mind when he deliver- 
ed his judgment than the perils to ownership of zamlndari estate* 
under the law in our non-maritime and agricultural India. 

The iec:nd observation, which I make with equal respect, 
relates to the use of the expression “ the express creation of the 
narrower right ” employed by Wilson, J in the passage which I 
have quoted. It amounts, I respectfully think, to begging 
the question, because, according to my humble opinion, the declar- 
ation of any right by statute does not abrogate any other existing 
right by mere Implication, and to say that such a right did not 
exist in equity before the-' passing of any particular enactment, is 
to assume the foundation of a contested argument. And I may 
say that in that very case Milter, J., with the concurrence of 
Norris, J., has shown why such an assumption Is unassumable. 

1 have already stated how upon this point the Full Bench of the 
Calcutta High Court was divided. I have repeatedly perused the 
judgment of Milter, J., on the one hand, and the judgment of 
Wilson, J., on the other as expositions of two opposite views. The 
judgments exhaustively deal with the case-law upon the subject, 
and it would be a work of a supererogation to refer to the numer- 
ous cases which were discussed by those learned judges, and I will 
therefore refer only to more prominent ones among them. Most 
Important of all is the dictum of the Lords of the Privy Council in 
Engender Chunder Ghose v. Sreemutty Eaminee Sossee (1) in which 
Lord Bomilly, In delivering the judgment of the Privy Council, 
made the following observation : — 

“ Considering that the payment of the revenue by the mort- 
gagee will prevent the Talooh from being sold, their Lordships 
would, if that were the sole question for their consideration, find 
it difficult to com© to any other conclusion than that the person 


(I) 11 Moo,, L A, f 241* 
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— revenue due to the Government and did actually pay it, -was thereby 

SethChhob ent . tled to cbarge oa til e Talook as against all persons interested, 

Shib’lal therein for the amount of money as paid. ” 

This dictum of their Lordships of the Privy Council was inter- 
preted in Syed Enayat Eossein v. Muddun Moonee Shahonn 

(1) by Markby and Mitter, JJ., to be comprehensive enough to 
lay down a broad principle of salvage lien in favor of co-sharers of 
zamindari estates, who by. payment of Government revenue on 
behalf of their defaulting co-sharers saved the whole mahdl from 
revenue sale. This interpretation, and the principles which it lays 
down, was followed in the Calcutta High Court by other judges, 
McDonell, Field, Mielean, Jackson, Tottenham and White, JJ., in 
the various cases referred to by Mitter, J., in his j adgment. In this 
Court the same interpretation was adopted by Oldfield, J ., with the 
concurrence of my brother Tyrrell in Lachman Singh v. Selig Bam 

(2) and by me in Bhup Singh v. Gulah Rai (3) which has not been 
published in the official Law Reports. The interpretation and princi- 
pie was however doubted by Pontif ex, J., in an obiter dictum which he; 
delivered in Erista Mohinee Dossee v. Ealiprcsono Ghose (4) with, 
the concurrence of Garth, C. J. Thus the question of the interpre- 
tation of Lord Romilly’s dictum and the principle which it lays 
down became the subject of serious consideration in the Calcutta 
Full Bench case, and with all due respeot tothe judgment of Wilson* 
J., in that case, I may say that I adopt the views of Mitter, J., as 
to the scope and interpretation of the dictum, for the reasons which 
he has fully explained in his judgment, among them being the sig- 
nificant circumstance that whilst in the course of the argument be- 
fore the Full Bench in the Calcutta case it was asserted that Lord. 
Bomilly, then. Master of the Rolls, “in deciding oases in his own 
Court has disapproved of the doctrine which it is contended has been 
laid down by the dictum in question, ” no case was cited to justify 
such an assertion. Further, the view of Mitter, J,, as expressed 
in the Full Bench case are in full accord with the views hitherto- 

(!) u B.L.R., 155. mweehly Notes 1886, p. 269, p. 27* 

(3) I.L.R., 8, All, 334, vide p, 386, (4) I. L. R>, 8, Calc. 402, vide p. 419. 
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entertained as to that dictum by this Court in the cases to which 1SS2 
I have already referred, and nothing in the argument addressed to ^ TH c HI10S 

•us in this case enables me to adopt a different view, Mal 

<?, 

I will now pass on to the consideration of the question how far Shib Lai. 
the other Co arts have accepted the principle upon which the judg- 
ment of Slitter, J., with the concurrence cl Norris, J., proceeded in 
the Calcutta Full Bench case. So far as the late Sadr Diwani 
Adalat of Calcutta is concerned, I think it is enough to say that 
I have perused the eases cited by Wilson, J., and Milter, J., in their 
Judgments, and I respectfully think that they are not helpful 
-either one way or the other as authorities upon the equitable doc- 
trine of salvage lien now in question, which does not appear to have 
been urged or argued in those comparatively ancient cases. Similar 
remarks apply to the rulings of the late Sadr Court of these 
Provinces* 

Coming then to more modern times, it is important to ascertain 
how the case law now stands in the four High Courts established 
by Royal Charter in British India. The state of the ease law in the 
^Calcutta Oourt is best represented by the Full Bench ease of Km* 

I Pam Das v. Ilozaffer Hr sain Shaka (1) to which such frequent 

reference has already been made, with the result that in a Bench of 
five judges the opinions were so divided that the majority is repre- 
sented by what I may respectfully call the easting vote of Totten- 
ham, J., who explained that he had altered his opinion adopted in 
earlier cases. In Bombay, Sargent, 0 J., and Bird wood, J., in 
Achut Earn Chandra Pai v. Mari Kamil (2) having before them some 
of the Calcutta cases, dissenting from the principle upon which the 
doubts of Pontifex, J., and the judgment of Wilson, J., (in the 
Calcutta Full Bench ease proceed) went on to say : — 

“ This distinction, however, does not appear to us to affect the 
principle enunciated in Engender Chunder v. Sreemutiy (3) riz. 9 
that such payments are in the nature of salvage payments, and which 
.is also the ground on which the decisions in the Irish cases and in 


{1} I. Ii, 14, Cal. 809. m I. It. Bem.SH* tide p. 318. 
■ - (3) I* Iu Moo., Is A. 241® ■■ *■ 



THE INDIAN LAW REPORTS. 


[YOL. XtF. 


323 

1892 Shaik Idrm v. Yithal Rakhmaji (1) proceed. The payment of the 
Seth Chitob assessment by the part owner is by a person entitled to pay 
Mal it, and who does so* ex hypothesis under circumstances which 
Shib Lal* it necessary in order to save the estate for himself and 

co-owners, and in either view of such payment, he becomes equit- 
ably entitled to a charge on the whole estate as against the other 
co- sharers, and if this is so the mere circumstance that he has no 
existing charge on their shares at the time would appear to be no 
sufficient reason, in equity, justice and good conscience, for not 
allowing him to realize the payment from the shares of his co-owners 
for their respective quotas. The judgment of Fry., L. J., in Leslie 
v French (2) doubtless shows that the question as to the effect of 
analogous payments in England in creating a charge on the other 
interests which share in the benefit of it is still far from settled, 
although there are many cases which support the above principle ; 
but, however that may be, we think that the Calcutta decisions to 
which we have referred as recognizing a charge in those cases in 
which the assessment is paid by a part owner to save the estate, 
are in accordance with equity, justice and good conscience, and 
should be followed in this country.” 

I have quote this passage in extemo because the Bombay High 
Court, so far as I am aware, has never departed from the principles 
which it thus enunciated. 

I will now consider how the Madras High Court has dealt with 
similar principles. In Sheshagiri v. Fichu (3), Kernan, J., made 
observations which I wish to quote, as they represent how the law 
stands in that Court upon these matters of principle. The learned 
judge said: — 

u The lands of defendant No. 4 and of the plaintiff are both liable 
to a common burden, neither of them can get his land free from the 
claim for revenue without paying the amount due on the whole 
lands: Secretary of State for India v. Narayanan (4). It would be 
against equity and good conscience that the common burden be 

(1) Printed judgments for 1819, p. 407. (3) I. L. B., 11, Mad. 452, vide p.454* 

(2) L* 23, Chi D, m< (4) I. L. E* 8, Mad, 130. 
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thrown exclusively on either lot of land or on either of the parties, 1SS2 
This subject was much discussed by a Bench of five judges in Cal- ^xbChitoe 
cutta: Kinu Ram Das v. JJtiozaffer Eosain Shaha (1). In that case iiAl 
many authorities were considered, and by a majority of three judges ShibLai. 
to two it was decided that a plaintiff in the same position as the 
plaintiff here was not entitled to a decree that the land of the 
defeniant was subject to a charge to repay the defendant’s share 
of the common liab ility for rent paid by plaintiff, I agree with 
the opinion of the minority for the reasons expressed by Mr. Justice 
Mifcter in his judgment.” 

The learned judge then went on to refer to some other eases, and 
the dicta of Mr. Justice Story in his renowned work on Equity 
Jurisprudence. Thee© I need not refer to in detail, but. I # may state 
that Muttusami Ayyar, J. , who was associated with Kernan, J., in 
that case, in expressing his concurrence, expressly stated that he was 
inclined to agree with the minority of the Full Bench of the 
Calcutta High Court in Kmu Ram Das v. Mczaffer Eesain (1). . 

As against this view, however, a recent ease of the Madras High j 

Court — Manikaehella v. Shudacheila (2) has been referred to. 

That case, so far as the report shows, was heard by Mr. Justice 
Parker, ‘sitting as a single judge, and I may say, with all due respect 
and without any remarks as to the interpretation of the statutes 
referred to in his judgment, that that judgment is so laconic that it 
has not been instructive to me as to whether ornotthe learned judge i 

intended to rule one way or the other as to the doctrines of equity 
which Kernan and Muttusami Ayyar, JJ., dealt with in Sheshagiri 
v. Pkhu (3). | 

I now come to the state of the ease law in this Court itself* 

In Lachman Singh v. Sahg Ram (4), Oldfield, J,, with tb© ; 

concurrence of my brother Tyrrell, said : — ; 

u I?o doubt by paying arrears of revenue, which he was bound 
to do, the defendant would obtain a charge on the estate against I 

all persons interested therein for the sum paid, and this has been laid 


(1) I L, R., 14, Caic/809. (3) L L R., 11, Mad. 452, vide p. 454. 

(2) I. L. R., 15, Mad. 258. (4) I. L. 2L, 8, Ml 884, vide p. 288. 

46 
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down bj their Lordships of the Privy Council in N mender Chunder 
Ghose v. Sreemutty Kaminee JDossee (I).” Referring to this cases 
I made certain observations in Bhup Singh v* GidabRni (2), which 
I wish to quote here, as they rest in principle upon the same 
doctrine of salvage lien as this case, wnth this distinction of detail, 
that whilst in that ease the party claiming lien was in possession 
and defendant, in this case the party seeking to enforce such lien is 
net in possession and is plaintiff in the suit. This difference of detail 
does not alter the applicability of the doctrine, as will appear from 
what I said in that ease. After referring to the ruling of Oldfield 
and TjTrell, JJ., in Lachman Singh v. Salig Ram (3), I said : — 

6£ Eere the defendants have already purchased the property 
in execution of a decree which was passed for money advanced by 
their father on behalf of Dkan Ivuar, in payment of the arrears 
of revenue due by her in respect of this property ; and the question 
is not whether any decree held by them cun be so enforced as to 
enforce the charge, hut the point is, whether they, being in posses- 
sion, can claim that any sale which may take place In enforcement 
of the plaintiff’s mortgage, shall be subject so the extent of the 
money paid as Government revenue on behalf of Than Khar. I 
am of opinion that the}’ are entitled to claim that to the extent to 
which their purchase contributed to pay off the revenue due on the 
estate which they have purchased, they hold a charge which can- 
not he defeated by any sale which may take place in enfoicement of 
the plaintiff’s lien decreed on the 14th of August 1882. This view is 
consistent with the principle upon which the cases already referred 
to by me proceed, and I respectfully think that the doubts which 
Pont if ex, J., expressed in the case of Rristo Mohinee Bosses (4), 
a§ito there being no equity in such cases, are explainable by the 
doctrine upon which courts of equity allow lien in respect of ad- 
vances in the nature of salvage. No doubt the general rule is, that 
a person who spends money upon the property of another, cannot 
by that fact itself acquire a lien upon such property, unless, hav- 
ing some interest in that property, he, in order to save that interest 

(1) 11 Moo., I. A, 241 . (3) I. L. E., 8, All. 384. 

(2) Weekly Nates 1886, p. 269, vide p. 273. (i) I. L. B., 8, Calc. 402. 
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expends money which also benefits another. This is illustrated by 
the ease of a mortgagee, who, in order to save his security, pays off g ETH 0^1:33, 
the Government revenue, a charge which, if not paid off, might Mil 
result in a sale which would defeat not only the mortgagee's in- Shib *L in- 
terest, but also the ownership of the mortgagor. To such a ease 
the observations of the Lords of the Privy Council, which I have 
already quoted, are directly applicable, and whilst I am prepared to 
concede that those remarks are not directly applicable to the point 
now under consideration, I hold that the ultimate basis of the 
doctrine of equity upon which they proceed is identical in principle 
to the charge which a eo-sharer in a zamindari mahal acquires upon 
the share of his co-sharer for such advances as he makes in payment 
of Government revenue, which being the first charge upon s%e!i 
estates, would, if unpaid, result in the sale of the whole estate. 

In the case of a mortgagee paying revenue due by the mortgagor, 
the principle is, that the payment was made to save the mortgage, 
and also the rights of the mortgagor. So also, in the ease of a 
joint eo-sharer in a zamindari estate paying off the revenue 
due not only on Ms own share, but also on that of his co- 
sharer, the object of payment is to save the whole estate. The 
distinction between the two eases therefore amounts only to a 
difference in detail, and, in my opinion, cannot alter the principle. 

The payment of revenue by one co-sharer on behalf of himself 
and another eo-sharer of a mahal is in no sense an officious 
payment, because, but for such payment, his own zamindari 
rights of ownership might be defeated by sale in arrears of 
revenue.” 

A slid adhere to these views, and following the ratio upon 
which they proceed, I hold that the plaintiff is entitled to 
the lien which he claims in this suit, and that such lien beinsr 
in the nature of a charge such as that contemplated by s, 100 of the 
Transfer of Property Act, can be enforced as a first charge accord- 
ing to the rules, nmtafh mutandis, applicable to simple mortgages. 

I also hold that inasmuch as the payment of Government revenue 
by the plaintiff saved not- only the proprietary interest of default- 
ing co-sharers but also such interest as the defendant-appellant 
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Chhitar Mal, possessed under his mortgages of 1873 in enforeer^ent 
whereof he purchased the property in suit, the plaintiff’s charge 
is paramount to those mortgages and that purchase, and the 
defendant-appellant cannot resist it, regardless of how much of 
the property purchased by him was subject to those mortgages 
and purchased in the enforcement of thereof, and how much was 
free from those mortgages and purchased by him under his decrees. 
Neither the mortgages nor the decrees under which the sale and 
purchase by the defendant-appellant took place could over-ride 
the paramount salvage lien which the plaintiff possesses under the 
equitable doctrine which 1 have endeavoured to explain. And to 
guard against being misunderstood, I wish to say, in the first place, 
that I do not rest my decision upon the doctrine of subrogation , for 
the plaintiff could not by payment of the Government revenue 
acquire the right of enforcing his lien in the same manner as the 
Land Eevenue Act (XIX of 1873) entitles the revenue authorities 
to do by executive processes which I have already described. 
In the next place, I wish to point out, as I have already sa ; d, 
that in this case we are not dealing with the case of a mere volun- 
teer who officiously makes payments, but with a person who, 
impelled by the requirements of the law and the exigencies of his 
own interests, in the joint estate, had to make payments of Govern- 
ment revenue to save the whole estate from being sold for arrears 
of Government revenue, a sale which would defeat the present 
defendant appellant’s mortgages as much as the rights which his 
mortgagors, the original proprietors whose rights the defendant- 
appellant has purchased. In the third place, it must be 
observed that, so far as the defendant-appellant is concerned, we 
are not concerned with the case of a bona fide purchaser for value 
without notice, but with a person who, as is apparent from the 
facts of the case as stated, purchased with ample notice of the 
plaintiff’s charge upon the estate for having paid arrears of ante- 
cedent Government revenue to save the estate from revenue sale, 
which would defeat the mortgages upon which he obtained decrees 
and in execution of which be purchased the property which he now 
wishes to save from the plaintiff’s charge. 
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limiting my rule, therefore, to these circumstances, and hmiting isaa 
the rule which I have laid down to the exigencies of this case, I would SbthChitob 
dismiss the appeal, and allowing the cross-objections raised by the - V ’ AL 
plaintiff- respondent, set aside so much of the decrees of the lower Shib Lal 
Courts as dismiss the suit, and, following the principle of s. 100 of 
the Transfer of Property Act (IV of 1882), would frame a decree in 
terms of s, 88 of that enactment, fixing a period of six months for 
payment of tire money, and in default of such payment awarding 
sale in enforcement of the plaintiff’s lien. 


APPELLATE CIVIL. 


Before Mr . Justice Mahmood, 

HAB X ABAIN PAND£ (Plaintiff) v. RAM PBASA D MISB 1891 

and akoihbb (Dsfbndants).* November S 3 

Pre empiion — Wajib-ul-arz — Gift — Shank alp. 

No right of pre-emption arises where land is assigned without considera- 
tion as shanbalp. 

The facts of this case sufficiently appear from the judgment of 
Mahmood, J. 

Munshi Gobind Prasad for the appellant, 

Munshi Madko Prasad for the respondents. 

Mahmood, J. — This is a second appeal in regard to a dispute of 
which the facts are sufficiently clearly stated in the judgment of 
the lower appellate Court, which Court also framed the issues which 
arise in the case. 

Briefly put, the matter relates to a transaction of the 29th of 
June 1887, when the defendant-respondent, Harihar P&nde, by an 
application for mutation of names, applied for and obtained the 
entry of the name of Ram Prasad Misr in the Government revenue 
records in respect of the property now in suit. 

* Second Appeal No, 1408 of 18S9, from a decree of Maulvi Muhammad 
Mazhar Husain, Additional Subordinate Judge of Gorakhpur, dated the 
12th September 1889, confirming a decree of Pandit Alopi Prasad, Munsif 
of Basil, dated the 24th April 1888. 
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BabNabain dissatisfied with the transaction above mentioned, came into Court 
PAHDfi suing to enforce his right of pre-emption in respect to the transac 
Bam Pea- tionof the 29th of June 1887. Nowthis transaction is described ag 
sab Misb. € ft an kalp y and it has been found that it was a pure gift without 
any pecuniary consideration for it, and that it was not a sale, and 
upon this ground both the Courts below have concurred in dismiss- 
ing the suit. 

From these two concurrent decrees this second appeal has been 
preferred, and Mr. Qobind Prasad in his argument has relied upon 
the ruling of the majority of this Court in the Full Bench case of 
Janki v. Qirjadat (1), where the majority of the Court laid down a 
proposition of law from which I had the misfortune to dissent. The 
learned vakil has also relied upon two unreported rulings of this 
Court in F, A. No. 170 of 1886 and F. A. No, 171 of 1886, which 
were decided by the present learned Chief Justice and my brother 
Tyrrell on the 22nd of February 1889. - 

Now in disposing of the case I do not. wish to consider these 
various rulings in detail, because in my opinion the whole point 
upon which Mr. Qobind Prasad's argument rests is that according 
to the terms of the tcajih-ul-arz in the case not only does pre- 
emption arise in respect of sale and mortgage, but also in respect of 
a simple gift without valuable consideration. The learned vakil in 
so arguing has invited my attention to the terms of the mjib*ul- 
arz in the two unreported cases above mentioned, and I think I may 
say that there is perhaps some cogency in the analogical comparison 
which he drew from the terras of the %oaj%b-nl arz in those eases as 
supplying a rule of interpretatiou for this wajib*ul-arz also. But, 
be it as it may, I think, the exigencies of this case require me only 
to interpret this wajib-uUarz, which is the document before me, 
and of which s, 6 relating to pre-emption runs as follows:*— 

f j A y if- C. 

(i) L L. li., 7 All. 482. 
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Now the words upon whieh Mr, Gohind Prasad relies most are 
two. The first is the use of the word 4 * or “it cetera ” after 

the words a &*j 3 £>l/’ “ sale and mortgage/’ and the second word 
upon which the learned vakil relies is the word <4 JtHq ” or 44 trans- 
fer/ 5 which occurs later on in the pre-emptive clause. I am of 
opinion that, although the clause is not so clearly worded as it might 
have been, the rule of interpretation is well recognized, that where 
words describing ore class of objects are employed and followed by the 
words u et cetera ” or words of a like signification, it must be under 
stood that they arejlimited to that class of objects. Here it is clear to 
my mind what “ 55 and “ ” mean, onemeaning 44 sale ” and the 

other “ mortgage/’ and the term “et cetera /’ which is 

employed thereafter, does not render the right of pre-emption avail- 
able in respect of any such transaction^ a simple gift, that is to say, 
gift without'eonsideration, or a shanJcalp as in this ease. I am forti- 
fied in this interpretation by the use of the word “ ” that is to 

say “ sell/’ whieh occurs later on in the clause, and in view of these 
words the generic term or “transfer 5 ’ does not in my 

opinion extend the right of pre-emption to any transfer which may 
be without pecuniary consideration. 

Moreover, I have frequently said that in such cases of pre-emp- 
tion, though based upon the wajib-ul-arz, in ease of doubt or diffi- 
culty the principles of the Muhammadan law of pre-emption, which 
originated the right in India, should be applied, and here the 
finding being clear that the shanklap complained of was without 
pecuniary consideration and was a simple gift, it follows that no 
right of pre-emption would exist. 

I therefore hold that the Courts below acted rightly in dismiss, 
mg the suit, and I dismiss the appeal with costs, as the respondent 
is represented by Mr. Becha Ram holding*the brief of Mr. Madho 
Prasad. 


Appeal dismissed* 
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Pefore Mr . Justice Knox. 

1891 QUEEN-IMPRESS v. SUDRA. 

December 11* Criminal Procedure Code s.337 — Pardon — Trial of person who having accept 
a p ar( % on k as n ot fulfilled the conditions on which it was offered . 

Where a pardon has been tendered to any person in connection with an 
offence, he should not be tried for any alleged breach of the conditions o£ 
his pardon or for any offence connected with that for which he has received 
pardon until the trial of the principal offence, and of any offence connected 
therewith, has been completed. 

This was a reference under s. 437 of the Code of Criminal 
Procedure 1882 made by the Sessions Judge of Jhansi. The facts 
of the case sufficiently appear from the referring order, which is 
as follows : — 

“ I have, on the trial of Queen-Empress v. Nanhe, Muthu and 
Musammat Sukhrani, charged under s. 302, Indian Penal Code, 
with the murder of Mohan Lai at Daun, on the 2nd of June last, 
examined the record of the case of Queen-Empress v. Sudra, com- 
mitted for trial on the charge under s. 411, Indian Penal Code, of 
having received or retained possession of a bond stolen from 
Mohan Lai in connection with the murder, and find that on the 
20th of June, Mr. Stuart tendered a pardon to Sudra, under s. 337 
Criminal Procedure Code (not s. 327, Criminal Procedure Code, as 
stated), on the condition that he made a 4 full confession of the 
whole of the circumstances within his knowledge relating to the 
murder of Mohan Lai.’ Notwithstanding this the Magistrate has 
committed Sudra for trial. I may remark that I can no where find 
any record of Sudra’s having aocepted the conditional tender of 
pardon, but as he was subsequently examined as a witness against 
Brijlal and Badli, charged also with the murder of Mohan Lai, it 
must be assumed that Sudra did accept it. 

44 S. 337 Criminal Procedure Code provides that every person 
accepting a pardon under this section shall be examined as a witness 
in the case, although it was not when the oharges against Nanhe, 
&<3., were under inquiry by the Magistrate that the tender of pardon 
was made andjaceepted ; it was in the case o£ the offence of murder* 
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ing Mohan Lal ( that it was made. So that Sudra was in the position 
of a witness, and the tender of conditional pardon still subsisted 
while the case relating to the murder of Mohan Lai was pending. 
His commitment on the charge was therefore illegal, and in my 
opinion the record of his ease must he submitted to the High Court 
that the commitment may be quashed. I may add that as the trial 
of Nanhe, &c., on the charge of murder has now been concluded^ 
there is no objection to the Magistrate now acting in accordance 
with the provisions of s. 339, Criminal Procedure Code. Eecently 
I submitted a somewhat similar case for the orders of the High 
Court, and the commitment was quashed ; but before submitting the 
record in the present case, a copy of this proceeding will be sent to 
the Magistrate for any explanation he may desire to offer. The 
explanation should be submitted to this Couri within four days. 

* * * * * * 

“ The Deputy Magistrate has returned an explanation in reference 
to the above order, but, so far as it is intelligible, I do not think it 
affords any reason for not ser ding up the records relating to the 
case of Sudra for the orders of the High Court. What is important 
to bear in mind is that the charge against Sudra is of having 
received or retained a bond or bonds supposed to have been stolen 
from Mohan Lai at or about the time of his murder. The Deputy 
Magistrate, when tendering the pardon, gives as his reason for doing 
so that c from the facts of the money bonds found in his possession 
having been the property of Mohan Lai, the murdered man, and 
known to have been in his possession at the time of Ms murder, 
there is strong presumption that the accused was himself directly 
or indirectly concerned in the murder, or at least of his being privy 
to it.’ I think the pardon must necessarily be held to include 
a pardon of whatever offence the accused may have Committed 
arising out of, or even in any way connected with, Mohan Lai’s 
murder. The fact that the record of the case against Sudra, who 
was mixed up only with the charge of murder against Brijlal and 
Badli, who were not committed for trial, was different from the 
record of the case against Nanhe, &c., does not prevent the whole of 
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the proceedings being in the case of the murder of Mohan LaL In 
my opinion the Deputy Magistrate had no authority to withdraw 
the pardon tendered to Sudra so long as the charge of murder 
against any person was pending I accordingly submit all the 
records of the two cases for such orders as the Hon hie High Court 
may consider necessary. 


On this reference the following order was made by Knox, J . 

One Sudra received from the Deputy Commissioner of Jhansi 
an offer of pardon in the ease of a muder committed upon the 
person of one Mohan Lai on the 2nd of J une 1891. The tender of 
pardon was made to Mm with the view of obtaining his evidence, 
and it was made presumably on the usual conditions. A pparently 
the tender was accepted, and in a trial in connection with this 
murder held against two persons, Sudra was examined as a witness. 

It further appears that it was found necessary to charge other per- 
sons, namely, Nanhe, Muthu and Musammat Sukhrani, with the 
same offence of murder committed upon Mohan Lai. Before the 
case against these latter persons had been heard, Sudra, who had 
originally been arrested on a charge under s. 411, Indian Penal Code , 
was committed for trial to the Sessions Judge or Jhansi. The 
Sessions Judge of Jhansi has referred the commitment to this Court 
with a view of its being quashed, and the ground upon which h e 
refers it is that until Sudra had been examined as a witness in the ' 
whole case or cases connected with the murder in respect of which 
tender of pardon had been made to him, he could not he tried for 
* the offence in respect of which the pardon was tendered, or for any 
other offence of whioh he appears to have been guilty iu connection 
with the same matter. The whole question turns upon the inter- 
pretation which is to he placed upon the words in s. 337, Criminal 
Procedure Code, namely, “ every person accepting a tender under 
this section shall be examined as a wituess in the case.” It is, in 
my opinion, the intention of the law that a person to whom a tender 
of pardon, has been made in connection with the offence should not 
be tried for an alleged breach of the conditions upon wMeh the • 
pardon was tendered until the original ease has been fully heard" 
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and determined. There may arise eases in which owing to the 
absconding of offenders the trial at an early date of an approver 
who had not complied with the conditions on which the tender was 
made appears neeessay or expedient, and I am not prepared to say 
that in such eases the result of the trial of the principal is always 
to be waited for. The point does not arise for determination, and 
I do not determine it. But where, as in the present instance, no 
such difficulty occurred, the provisions of s. 337 of the Criminal 
Procedure Code should have been strictly complied with, and in 
every case connected with the offence, namely, the murder of 
Mohan Lai, Sadra should have been examined as a witness, and 
until he had been so examined, his trial for any offence in connec- 
tion with that murder should not have taken place. I accordingly 
quash the commitment and return the record. The District Ma- 
gistrate of Jhansi can of course take any steps open to him in law 
for the further trial of Sudra if such triel appear necessary in the 
interests of public justice. 

APPELLATE CIVIL. 

Before Mr. Justice Mahmood. 

RAM STJKH DAS anb anothes ( Defendant) v. TOTA RAM 
(Plaintiff).* 

Gross'decrees — Set-off-Civil Procedure Code , s . 246, 

Where a decree-holder holds a decree against several persons jointly, 
one of whom holds a decree against him singly, both decrees being execut- 
able in the same Court, it is competent to the holder of the joint decree, 
under the provisions of s. 246 of the Code of Civil Procedure, to plead such 
decree in answer to an application for execution of the decree against him 
singly. 

The facts of this case sufficiently appear from the judgment of 
M&hmood, J. 

Mr. D. Banerji, for the appellants. 

' Mr. Niblett , for the respondent. 

* Second Appeal No. 203 of 1891, from a decree of Babu Abinash 
Chundar Banerji, Subordinate Judge of Agra, dated the 18th December 
1890, reversing a decree of Babu Baij Nath Prasad, Munsif of Mahaban 
dated the 14th June 1890. 
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M^hmood, J. — The plaintiff-respondent, Tota Ram, obtained a 
decree for Rs. 192-4-0 against Chunni and four other persons. On 
the other hand Chunni obtained a decree tor Rs. 43-14-0 against the' 
abovemamed Tota Ram. Both these decrees were capable of execu- 
tion in the Court of the Munsif of Mahaban, Tota Ram’s decree 
haying been transferred to that Court. 

Before Tota Ram could take any action to execute his decree 
his judgment-debtor sold the decree to Ram Sukh, one of the defend- 
ants-appellants, on the 30th of July 1888, and upon Tota Ram’s 
endeavouring to execute his decree he was met by objections by 
the said Ram Sukh, and those objections prevailed on the 20th of 
January 188S. Tota Ram then instituted the present suit to estab- 
lish his right to execute his decree against Ohunni’s decree in the 
hands of the defendant Ram Sukh. 

The first Court dismissed the suit, holding it to be barred by 
s. 244 of the Code of Civil Procedure, but the lower appellate Court 
has given sufficient reasons for holding that the section does not 
apply, and to this finding no objection is taken here before me on 
the other side. 

The main ground upon which Mr. JDwarka Nath Banerji has 
rested his argument on behalf of the appellants is that, although 
under s. 233 of the Code of Civil Procedure, Ram Sukh must be 
taken to have purchased Chunni’s decree subject to such equities as 
Tota Ram had against such decree, yet, inasmuch as Tota R,am’s 
decree was not solely against Chunni, but also jointly against four 
others, therefore no such equities arose as would enable the two 
decrees to be dealt with under s. 246 of the Code of Civil Proce- 
dure. In support of his contention the learned counsel has invited 
my attention to illustration ( b ) to the section. 

I am of opinion that the learned Subordinate Judge has arrived 
at correct conclusions, It is true that Tota Ram’s decree was 
against Chunni and four others jointly, but since the decree of 
Chunni was sol ely against Tota Ram there seems no reason why 
Tota Ram sho uld not be entitled to resist tbe execution of Chunni’s 
decree by reason of his larger decree above mentioned. The illustra- 
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tion contemplates cases where there are judgment-creditors and not 
cases where the sole judgment-debtor is the sole creditor of anotner Eam Sueh 
decree. I think this distinction is recogirzable, and in Rury Loyal 
Guho v. Din Loyal Guho (1) it was actually ruled that a judgment- Tot* Ham. 
debtor may set-off against the amount of the decree against him 
the amount of a decree which he have obtained against the decree- 
holder and other persons. 

I think the effect of the learned Subordinate J edge’s decree in 
this case is consistent with the view which I have expressed. I 
therefore dismiss the appeal with costs. 

Appeal dismimd 


APPELLATE CIVIL. 

Before Sir John Edge , Kt.> Chief Justice and Mr . Justice Knox* 1802 

BECHAN BAl axx > othbbs (Dufbsdjjtts) r. JSa2?D KISHOEE BAI 1 

(Plaintiff).* 

Conditional sale'—Wajib-uI-arz — Pre-emption, 

The pre-emption right of the parties t > a deed of conditional sale cannot 
be affected bj a tcajtb ul-arz prepared subsequently to the execution of the 
deed of conditional sale, bat prior to the sale becoming absolute, they not 
being parties to the wajib-ul~arz, and the toajih ul-arz not apparently 
indicating any pre-existing custom of pre-emption in the village. Eaghu- 
Ur Singh v. Nandu Singh , (2) distinguished. 

The facts of this ease, so far as they are necessary for the 
purposes of this report, appear from the judgment of Edge, C J. 

Munshi Jwala Prasad and Munshi Gobind Prasad, , for the 
, appellants. 

Pandit Sundar Lai , for the respondent. 

Edge, 0. J. — This was a pre-emption suit broght under a 
wajib*ul-arz in respect of a sale of a share within the Tillage. The 
sale arose in this way. The share-holder in the Tillage executed in 
faTour of the present vendees two deeds of conditional sale. Sub- 

* Second Appeal No 1691 of 1888 from a decree of a Eai Lalta Prasad 
Subordinate Judge of Grkazipur, dated the I3th August 1888, modifying a 
decree of Mulvi Sayyid Zain-ui-abdio, Munsif of Korantadib, dated the 9th 
January 1888. 

(1) 1. 1*. E.. 9 Calc. 479. (*2) Weekly Holes, 1891. p. 134. 

48 ’ 
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3§§3 sequently to the execution of the deeds and to the making of the 
Bechan Rai contracts embodied in the deeds a icapb-ui-arz was prepared, agreed; 
n 1# an< ^ sanc ^ one< ^ * n v ^ a g e * After the making of the wajib-ul . 

Eishobe ar * the mortgage by conditional sale became, on operation of the, 
^ AI * agreement contained in the deeds of conditional sale and the default: 
of the mortgagor, an absolute sale. It is in respect of this absolute 
sale that this pre-emption suit has been brought. According to the, 
plaint the plaintiff, respondent here, alleged that by the wajib-uUarz 
it was agreed that there should be a right of pre-emption in the case 
of any share-holder wishing to sell, mortgage, &c,, his share. The 
plaintiff did not rely upon any custom of pre-emption existing in 
the village at the time of the execution of the deeds of conditional 
sale. He simply relied upon an agreement contained in a wajib-ul - 
arz subsequent in date to the deeds of conditional sale, by which the 
. right of pre-emption was created in the village. It appears to me 
that no subsequent village contract to which the parties to the con- 
ditional sale-deeds were not agreeing parties could alter the rights 
of the conditional vendee under his deeds. Those rights came into 
existence on the making of the deeds of conditional sale. The 
change of the transaction from one of mortgage to one of absolute 
sale merely followed as the legal result of events contemplated by 
the contract of conditional sale. We were referred to the case of 
Raghubir Singh v. Nandu Singh (1). With regard to that case I 
may point out that there not only was a wajib-ul-arz agreement 
relied upon, but the plaintiff also relied upon a village custom. A 
mjib-ul-arz may not only be evidence of the existence of village 
custom at the date of the wajib-ul-arz, but it may also possibly 
afford evidence that such custom was a pre-existing custom in the 
village. How far these considerations account for the decision of 
the case I need not consider. In the present case I am clearly of 
opinion that the subsequent wapb»ul-ar% agreement cannot affect 
the legal and equitable rights which the conditional vendee has by 
the agreement contained in the deeds of conditional sale acquired. 

I would allow the appeal and dismiss the suit with costs in all the 
Courts. 

(1) Weekly Notes 1891, p. 131*. 
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Knox, J. — I also concur in decreeing the appeal. In fact I 1&92 
should have had no difficulty in arriving at this decision, but for g KCHAH g AI 
a reference which was pressed upon up to the judgment in Raghubir _ 

Singh v. Nandu Singh (1), to which I was a party. Upon reference Kissoax 
to the notes taken when that case was argued, I am of opinion that ^ AI - 


there was this clear distinction between that case and the case now 
before ns, that in the prior case the claim for pre-emption proceeded 
not merely upon the wajib*ul~arz , but also upon a custom alleged 
in the plaint and borne out by the language used in the wajih-nUarz. 

In the present case no attempt has been made to base the claim 
upon custom, and I have not been referred to any clause in the 
tcdjib-nl-arz which indicated that any custom upon this point existed 
prior to the completion of the uajih-iil~arz 9 which was admittedly 
completed in the village between the time the deeds of conditional 
sale were executed between the parties and afterwards became a 
complete sale. 

Appeal decreed . 

Before Sir John Edge , Et Chief Justice, and Mr. Justice Tyrrell. 

EAM MANOHAR MXSR (Defendant) %\ LAL BEHAUI MLSR and 3g92 

another (Plaintiffs).* January 27, 

Civil Procedure Codecs. 5 Id— Arbitration — Power of Court to extend time 
for ntal'ing award . 

A Court has power to act under s. 514 of the Code of Civil Procedure 
at any time before the award is actually made, whether the time previously 
limited for making the award has expired or not. Raja Ear Narain Singh 
v. Chaudhrain B hag want Kuar (2) referred to. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. J. E. Howard , for the appellant. 

The Hon’ble Mr. Spankie, for the respondents. 

Edge, C. J., and Tyrrell, J. — This is an appeal from a decree 
passed in accordance with an award. The learned counsel for the 

• Second Appeal No. 873 of 1889 from a decree of J . C. Leupolt, Esq., 

District Judge of GhAzipur, dated the 15th April 1889, confirming a decree 
of Babu Mrifctonjoy Mukerji, Subordinate Judge of Ghazipur, dated the 
29th March 1884, 

(1) Weekly Notes, 1891, p. 184. (2) L. R. 18, LA. §5; s.c. LL.iL, 13 All, 3-00. 
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3892 Before Mr. Justice Straight. 

January 30. 

1 QUEEN-EMPRESS BASHIR KHAN and another. 

Criminal Procedure Code , s. 192 Transfer — Procedure to be followed where 
• a case has been transferred after the evidence for the prosecution has been 

recorded. 

A Magistrate to whose Court a case under s. 355 of the Indian Penal 
Code had been transferred at a stage when all the evidence for the prosecu- 
tion had been taken, did not re- summon the witnesses for the prosecution 
but proceeded to act on their evidence as if it had been taken before him- 
self ; — Held that whether such procedure amounted to an irregularity or 
illegality or not, it was sufficiently prejudicial to the accused to warrant 
the conviction being quashed. 

The facts of this case, so far as they are necessary for the pur- 
poses of this report, appear from the judgment of Straight, J. 

Mr. Fateh Chand , for the petitioners. 

The Government Pleader (Munshi Ram Prasad) for the Crown. 

Straight, J — In this case charges were prefened before the 
Honorary Magistrates of Agra against the two petitioners for an 
offence under section 355 of the Indian Penal Code, that is to say, 
of committing an assault with the intent to dishonor a person, that 
person being one Sukhdeo Prasad, the complainant. The case was 
pending before the Honorary Magistrates, when an application was 
put in by the accused to have^it transferred from that Benoh to 
the Court of a first class Magistrate, and accordingly an order of 
transfer was made to the Court of Muhammad Isa Khan, a first 
class Magistrate of the Agra District. At the time of the transfer 
all the witnesses had been examined for the prosecution and a charge 
had been framed. After the transfer, the petitioners filed two 
petitions praying that the Magistrate to whose Court the case had 
been transferred would re- summon the witnesses for the prosecu- 
tion and have them examined before himself de novo. This th® 
learned Government Pleader admits was not done, and he further 
concedes that so far as the evidence-in-chief of those witnesses was 
concerned, the Magistrate acted upon their depositions as reoorded 
before the Honorary Magistrates. 
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I think this was a most objectionable course in a ease ol this 
description, and, whether it amounts to an irregularity or an iEegai- 
ity, which 1 do not think it necessary to decide, I think that the 
accused persons were prejudiced, and that the conviction under such 
circumstances -should not stand, I accordingly set it aside. I am 
informed that the petitioners have had nearly three months’ impri- 
sonment already ; and, assuming the facts as stated by the con- 
victing Magistrate to be accurately stated for this purpose, 1 do 
not think it necessary to direct that any further proceedings should 
.be taken. 

The order as to security is quashed. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt, t Chief Justice , and Mr, Justice Tyrrell. 

G-AUEI SHANKAR (Defendant) v. BABBAN LAL and another 
( Plaintiffs).* 

Act XIX of 1873 {N.-W. P. Beni Act), s, 221- Civil Procedure Code , 

s, 521 -Arbitration*— Award delivered after expiration of time allowed 

hg Oburt. 

The principle of the ruling of the Privy Council in Baja liar Usarain 
Singh v. Ghaudhrain B hag want Knar is applicable also to arbitrations 
under s. 221 of Act So, XIX of 1873. 

The facts of this ease sufficiently appear from the judgment of 
the Court. 

Mr. C. 0 . Dillon , for the appellant. 

Munsbi Jwala Prasad , for the respondents. 

Edge, 0. J., and Tyrrell, J.— This was a suit for rent in the 
Revenue Court, It was referred to arbitration under s. 221 of Act 
No. XIX of 1873, and in the order of reference the time for 
delivery of the award was specified. The award was not delivered 
■'Until after that time. Although our attention has not been drawn 
to any express provision of Act No, XIX of 1873, similar to that 
con tan ed in the last paragraph of s. 521 of Act No. XIV of 1882 s 

-* Second Appeal No. 889 of *889 from a decree of W. J. Martin, E$q. # 
District Judge of Mirzapur, dated the 13th April 1889, com firming a decree 
or Maulvi Muh ammad Ismail Khan, Deputy Collector of Mirzapur, dated 
the 28th January 1889. 
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we think that the principle of the deeison of their Lordships of 
the Privy Council in Raja Ear Narain Singh v. Chaudhrain Shag, 
want Ruar (1) applies. We should say that there was here no 
extension of time, and that it was really the acts of the parties 
which caused the award not to be made within the time allowed. 
However, as s. 221 of Act No. XIX of 1873 enacts that the time 
for the delivery of the award shall be specified in the order of 
reference, we must give effect to it and hold that the award was 
bad. The proceedings on the award must be treated as null and 
void. We set aside those proceedings and refer this case back to 
the first Court, which will dispose of the suit according to law. 
Costs will abide the result. 

Came remanded. 

Before* Sir John Edge, Kt,, Chief Justice , and Mr, Justice Tyrrell . 

KHAR AG- PKASAD BHAG-AT and another (Plaintiffs) v . 

DURDHABI SAI and others (Defendants).* 

Jurisdiction— Dismissal of suit by Munsif on preliminary point ^Remand by 

Subordinate Judge on appeal - Fresh appeal before second Subordinate 

Judge , who disagree s with the finding of the former Subordinate Judge . 

Where there two Subordinate Judges in the same place, one of such 
Judges is not competent to overrule the decision of the other. The Court is 
one, though there are separate presiding officers. Suraj Din v. Chattar (2) 
and Ram Kirpal v. Rup Kuari (3) referred to. 

The facts of this case sufficiently appear form the judgment of 
the Court. 

The Hon’ble Mr. Span hie and Munshi Jwala Prasad , for the 
appellants. 

Mr. Amiruddin % for the respondents. 

Edge, 0. J., and Tyrrell, J. — This suit was instituted in the 
Court of the Munsif of Ballia, who dismissed the suit on the ground 
that the suit should have been brought in the Revenue Court, and 

* Second Appeal No. 1148 of 1889 from a decree of Pandit Bunsidbsr, 
Subordinate Judge of Ghazipur, dated the 28fch August 1889, confirmings 
decree of Maulvi Abdul Ghafar, Munsif of Ballia, dated the 16th January 
1889. 

(1) L. E, 18 1. A. 61 s.o. I. L. B., (2) I. L. B.3 All. m. 

IS AIL 300. (3) L L. B. 6 All. 269. 
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1892 y. Ramp (1). We set aside the decree of the Subordinate Judge, 

: $Mkw reman( ^ case un( * er 8 562 of the Gode of Civil Procedure, 

Pbasid and direct it to be restored to the file of pending appeals in the 

Bhagat Court of the Subordinate Judge. Costs will be costs in the cause. 

Dubbsibi Came remanded » 

Eir. 

Before Mr. Justice Mahmood. 

-- BANDHIJ BHAG-AT (Deecbee-holdbb) v. SHAH MUHAMMAD TAQI 
February IS. (Judgment-debtor).* 

Civil Procedure Code , s, 577 —Unverified sulahnamah — Execution of decree 

— Mortgage , redemption of— Decree nut specifying result of non-payment 

of mortgage - debt within the time prescribed thereby for payment— 

Limitation — Act XV of 1877 ( Indian Limitation Act), sch . it, art , 179. 

Where an application purporting to contain the terms of a compromise 
was presented to the High Court by one of the parties to an appeal before 
it, bat on the so called sulahnamah being sent down to the Lower Court for 
varifieation, it was found that the attendance of the parties for that purpose 
could not be procured ; — 

Meld that the High Court was not justified in passing a decree under 
g. 577 of the Code of Civil Procedure in accordance with the terms of the 
unverified sulahnamah , 

Where a decree for redemption of mortgage sta‘ei that the amount due 
under the mortgage should be paid within four months, but omitted to state 
what the result would be if the mortgage debt was not so paid ; — 

Meld that it was competent to the decree-holder to execute such a 
decree at any time within the period of limitation prescribed by art. 179 of 
the second schedule of Act XV of 1877. 

The facts of this case sufficiently appear from the judgment 
of Mabmood, J 

Mr. Abdul Raoof f )r the appellant. 

The respondent was unrepresented. 

Mahmoou, J-.-In this case there is a preliminary matter which 
must ho stated before I proceed with the judgment upon the merits 
of the appeal. 

The oase being a pending case upon the files of this Court, an 
application hearing date the 10th of March 1890, and purporting to 

* Second Appeal No. 3 241 of 1889 from a decree of J. J McLean, Esq ’ 
District Judge of Az imgarh, dated the 24th June 1 889, confirming a dec-ee 
of Rai Xulwant Prasad, Subordinate Judge of Azamgarh, da:ed the l 7 th 
July 1888. 



(1) I. L. R., 14 Bom., 232, 
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have been signed by the respondent, Shah Muhammad Taqi, was 
presented to my brother Tyrrell on the 11th ol March 1890, and Banbhu ' 
his order upon the application bearing that date was : — Bhaoat 

u Send to the Court below for verification.” The application g^ H 

seems to have been so sent down, but it appears from the letter Mup,jlmmas> 
of the District Judge of Azamgarh, dated the 3rd of May 1890, 
that several adjournmentswere granted at the request of their vakils 
for the appearance of the parties, but none of them has attended, 
and their vakils now say that they have heard nothing of them 
of late/’ 


Upon this state of things the report of the District Judge cam© 
up before my brother Straight, who by his order of the 9th of May 

1890, directed that the application called the sniahnamah be sent 
back and the case put up before the Court. 

The ease appears then to have been put up before my brother 
Tyrrell, wbo in his order of the 30th of April 1891, which is upon 
the original application of compromise, said : — “ Send down again 
for verification.” 

This also has been done, and the learned District Judge has 
returned the mlaknamah , again unverified, and he adds that the 
pleaders were directed to produce the parties on the 6th of June 

1891, but as the latter did not appear, the 13th of June was fixed 
On that date they were again absent, and notices were consequently 
issued fixing the i 1th of July 1891 for their appearance. One of 
these notices was served on the person of Bandhu Bhagat and the 
other was fixed on the door of Muhammad Taqi's house, bat in 
spite of such service none of the parties has appeared, nor Is there 
any likelihood of their appearance.” 

Mr. Abdul Baooft who appears for the judgment-debtor appel- 
lant, has contended that the proceedings taken by the Lower Court 
are sufficient to enable me to accept the unverified mUhnamah of 
the 10th of March 1890, and that in consequence of these circum- 
stances I am bound to act under s. 5?7 of the Code of Civil 
Procedure and to make a decree in the terms of - the mlaknamah. 
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Shah 

Muhammad 

TAQr. 


I am of opinion that the powers conferred by that section upon 
Courts of appeal are powers which require that parties should be 
in accord with each other at the time when the decree is pronounced 
by the appellate Court. The use of the word “ may which is 
significant in the section, is also impurataut, because it indicates 
discretion in a Court and does not force the Court to pass a decree 
in any manner which goes beyond the scope of its discretionary 
power. 

There is, therefore, nothing to bind me sitting here as a Judge 
in a second appeal (though I concede that by dint of s. 582, s. 577 
is, mutatis mutandis , also applicable to second appeals) that in a 
case such as this I should act upon the document which is before 
me, dated the 10th of March 1890, and bearing the order of my 
brother Tyrrell, dated the 11th of March 1890, and another order, 
dated the 30th of April 1891. 

The reason why I think that in this case I should not act upon 
this document is simple. As I have already stated, repeated 
attempts have been mede by orders of the Court of obtain from the 
parties the verification of the sulahnamah or deed of compromise, 
and it followed that these attempts have failed, and because they 
have failed there is no necessity for me to act under s. 577 of the 
Code of Civil Procedure, because the failure has been due to the 
negligence of the parties to attend to verify the compromise at which 
they arrived. I regard the document therefore as useless for the 
purpose of disposing of the case. 

Then comes the hearing, which after the expression of my opinion 
I gave to Mr. Abdul Raoof for the appellant ; the respondent, for 
whom the name of Mr Jokhu Lai appears* being abseut altogether. 
The appeal has been heard therefore ex parte upon the merits. 

Now upon the merits the facts of the case are simple. The 
respondent, Shah Muhammad Taqi, decree-holder, obtained against 
the appellant, lBandhu Bhagat, on the 5th of February 1887, a decree 
for redemption of certain properties which are admitted by Mr. 
Abdul Raoof to have been usufructuarily mortgaged to the appel- 
lant. In that decree there was a period fixed for redemption, and 
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it was futir months, that is to say, a period which would end on ms 

the 5th of June 1887. Baxdhxt 

I HAG at 

In V e decree so male, whilst fixing the period of four months, *■ 


there was no condition such as ihat which is contemplated by the Mubammad 
last paragraph of s. 92 of the Transfer of Property Act, to the Taqi. 
effect that if such payment is not mad© on or before the day fixed 
by the Court, the plaintiff should he absolutely debarred of all rights 
to redeem the property. 

The decree thus framed was evidently a decree which, if it was 
finally framed and gave even a wrong order as to debarring redemp- 
tion if payment of the mortgage mon^y was not made within the 
time limited by it, would be binding upon me sitting here as a Judge 
dealing with execution of the decree. But the decree did not say 
so, and the decree therefore must stand as it stands without any such 
exception or interpretation as that confe opiated by the last para- 
graph of s. 92 of the ’1 ransfer of Property Act (i Y of 1882). 

Tf is probably inconsequence of the decree net having been pro- 
perly framed that this litigation began. It began in an application 
made on the 29th of May 1888, by the decree-holder, respondent, for 
redemption and on the 1st of June 1888 the money required for 
redemption is admitted by Mr. Abdul Raoof to have been deposited 
in Gourt. 

The question then is simple. Whether a condition as to deposit 
was or was not valid in law for the purpose of preventing redemp- 
tion which had been decree in favor of the respondent on the 5th 
of February a 88 7 ? 

I am of opinion that in the absence of any limits contained in 
the decree, a Court executing the decree is not justified nor bound 
to go beyond its terms. Her© the decree fixed four months, but did 
not fix what the result would b© if within that period the money 
was not deposited. And since it did not do so, it follows that the 
ordinary law regulating the limit for execution of decrees would 
apply, that is to say, the rule contained in art. 179 of son. iiof 
the Limitation Act (XT of 1877). 
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Bahdhu in Knramat All v< Inayat Husain (1) held that the right of r< demp- 
Bhaoat ^ on canno t he considered as having been barred, and upon this 
Shah ground we allowed execution, because the money had been deposited 
M1 Taqi MAD within the flowed by the rule of limitation applicable to the 
decree, namely, the period awarded by the Limitation Act. Similar 
is the effect of the ratio upon which the judgment of my brother 
Straight and myself proceeded in Hulas Rai v I'irt/n Singh (2). 

Before leaving this point alone I desire to express as clearly 
and briefly as I can the reason why the limitations established by a 
decree are not to be placed upon the same footing as limitations as 
to time or otherwise imposed by the legislature for purpose of the 
audibility of causes, ad litis ordinationem . The reason is simple. 
One is the act of a Judge, the other is the act of the legislature, 
audit cannot be that any Judge by fixing one hour, or one day, or 
one month, or one year for obedience to his order would render it 
impossible for the party aggrieved to have his remedy by the 
ordinary procedure within the time allowed by the Legislature. 
This view is the principle of what X said in the F ull Bench case of 
Kodai Singh v. Joisri Singh (3). 

For these reasons I think that upon the findings of the lower 
appellate Court this appeal is not sustainable. I therefore dismiss 
the appeal, but without oosts, as the respondent is not represented. 

Appeal dismissed. 

APPELLATE CRIMINAL. 

Before Mr. Justice Straight. 

lg92 QUEEN- EM PRESS v. MaKIIDUM. 

February 22k Criminal Procedure Code, ss. 105$ d7 0, 487~~' Act JCL V of 1860 * $• 193— 
T False evidence — Jurisdiction — Sessions Judge . 

A Sessions Judge who 1ms directed the trial of a person for the offeree 
of giving false evidence committed in the course of a Judicial proceeding of 
a criminal nature before him cannot try the case himself. Empress r. 
Gang a Din (1) distinguished. 

(l> Weekly Notes, 1&84, p. 32y. (2) I. L, R 9 All. £00. 

(3) L L. R., IS AIL 37& 
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The facts of this case sufficiently appear from the judgment of 
Straight, J. 

Mr W. S. Rowell and Babu Becha Ram BhaUaehnrf i, for the 
appellant. 

The Government Pleader (Munshi Ram Prasad) for the Crown* 

SntAiGHT, J.— For the purpose of determining the question of 
law that arises before me in this appeal, it is only necessary that I 
should state the following brief facts. Upon the trial before the 
Sessions Judge of Jhansi of one Wilayafc Husain for the offence of 
giving false evidence contrary to the provisions of s. 193 of the 
Indian Penal Code, the appellant was examined as a witness and 
deposed to certain facts. The learned Sessions Judge being of 
opinion that in his depositions he had been guilty of giving false 
evidence under s 476 of the Code of Criminal Procedure, adopted 
the procedure therein laid down, with the result that the appellant 
was committed to his Court to take his trial for an offence under 
s. 192 of the Indian Penal Code. The Sessions Judge has tried 
and convicted Mm and sentenced him to a term of 3 years’ rigorous 
imprisonment. The initial objection taken to that decision is that 
by s. 487 of the Code of Criminal Procedure, the jurisdiction of 
the Sessions Judge was taken away, and that he had no power 
to enter upon the trial. A number of cases have been quoted 
in the course of the hearing of the appeal, among them Sundriah v- 
The Queen (2), Regina v. Goji Eom Ranu (3), Empress of India v, 
Kashmiri Lai (4), Empress v. Gaspar D’Sika (5), Empress v. Gauri 
Shankar (6), Empress v. Chaii Ram (7), Queen-Empress v. Sural 
Chandra Rakhit (8). This last ease is a Full Bench decision. 

I am of opinion that the contention for the appellant must 
prevail. The offence of giving false evidence is one of these men- 
tioned in s. 195 of the Code of Criminal Procedure. That offence 
was committed before the Sessions Judge and came under his notice 

(!) Weekly N i tes 1887, b 139. (5) I L. 1L, 6 Bom. 479. 

(A L L. B, 3 Mad. 254. (6) I.LE.6 All. 42. 

(3) I L. R.l Bom. 311. <7) I. L. B. 6 All, 103. 

(4) I. L. B. 1 All. (8) I. L. B. 16 Calc. 766. 
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in the course of a judicial proceeding, that is to say, upon the trial 
of Wilayat Husain. 

As Sessions Judge he was the Judge of the Criminal Court, 
and it is not pretended that s. 477, s. 480 or s 485 could have any 
application to the circumstances of this ease Accordingly I hold 
that there was a direct statutory prohibition to the Sessions Judge 
trying this case, and that in trying it he acted without jurisdiction, 
which conditions of things no subsequent provision of the Criminal 
Procedure Code pretends to, or could, cure, I agree to this extent 
in the view expressed in the FuLl Bench ruling of the Calcutta 
Court that I have quoted, and it is not necessary for the purposes 
of this case to enter into other questions. I should have had no 
doubt as to the proper conclusion to arrive at upon the questions of 
law, but for the ruling of the learned Chief Justice reported in the 
Empress v. Ganga Din (1). It is deserving of notice in regard to 
that case that apparently the attention of the learned Judge was 
not directed to the terms of s. 4 ^7, but there is nothing, as far as I 
can gather, to show that in that particular case the trial which took 
place before the Sessions Judge in the first instance was in his 
character of Sessions Judge, and I am disposed to presume, until 
I am satisfied as to this, that the trial out of which the prosecution 
sprang was of a civil character. I allow this appeal, and setting aside, 
the conviction and sentence, direct that the commitment be trans- 
ferred to the Court of the Sessions Judge of Cawnpore for disposal 
according to law. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr . Justice Tyrrell . 
HAE GrOBI D and otbebs (Defendants) v . NONI BAHU (Plaintiff).* 

Evidence — Document rejected as inadmissible but allowed to remain on the 
record — Civil Procedure Code, section 142A . 

Where a document tendered in evidence in a Court of first instance was 
rejected as inadmissible but was nevertheless allowed to remaiu on the 

• Second Appeal No, 1194 of 1889 from a decree of Gv L. Lang, Esq.* 
Commissioner of J fa ansi, d-itsed the 20 tli August 188J, confirming a decree 
of rabu Baldeo Prasad, Deputy Collector of Jhansi, dated the 22nd June 
1889 

(1) Weekly Notes 1887, p. 199. 
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record of case, — Meld that the mere fact of the document remaining on the 1892 
record did not make it evidence in the appellate Coart, but it mast be q obisd 
tendered as evidence in the appellate Coart and accepted thereby. r# 

... Xoni Bihu. 

The facts of this case, so far as they are necessary for the pur- 
poses of this report, appear from the judgment of the Court. 

Mr. Amiruddin and Maulvi Mekdi Eazan , for the appellants. 

Babu Jogindro Nath Chaudhri , for the respondent. 

Edge, C. J., and Tyrrell, J. — The suit in which this second 
appeal has been brought by the defendants was one to have a mort- 
gage set aside. The one question for decision in this suit was as to 
whether any consideration had been paid. The defendants produced 
and tendered in evidence a document purporting to be a receipt for 
the consideration. That document was rejected by the first Court 
on the ground that it was not proved as against the plaintiff. The 
suit was brought on the 26th of April 1889, consequently after 
Act VII of 1888 had come into force. The document bears an 
endorsement showing why it was rejected. It remains on the record 
notwithstanding the provisions of el 2 of s. 142 A of the Code of 
Civil Procedure. The suit was decreed by the first Court, all the 
material issues having been found in favor of the plaintiff. The 
defendants appealed, and that portion of the memorandum of 
appeal to the lower appellate Court which relates to the deearnent 
in question is as follow 44 An unregistered receipt maybe inad* 
missible in evidence, but is sufficient for the satisfaction of a Court 
of justic^. 55 That was a broad proposition, but whether wellfound- 
ed or not we need not consider, because the document in question 
was not tendered in evidence in the lower appellate Court. It has 
been contended here that it was the duty of the lower appellate 
Court to deal with the document, inasmuch as it had not been 
returned to the defendants by the first Court. We do not accede 
to that argument ; we assume that by some oversight on the part 
of some officer of the first Court, or by reason of the defendants or 
those who represented them not asking to have the document handed 
over to them it was allowed to remain on the record. The fact 
of its being on the record did not avoid the necessity which the 

50 
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1892 defendants were under to tender it in evidence to the lower appellate 

Har Gtobind Court > if tbe J wanted to rely on it. S. 142A cl. (2) is explicit, 
Noni^Bahu an( * ^ ooumeat * n ( l nes ^ oa 110 * having been admitted in evidence 
cannot be treated as forming part of the record, although in fact it 
is found amongst the papers on the record . We do not consider whe- 
ther the document was admissible in evidence under the Registration 
Act or whether if it was inadmissible in evidence under the Registra- 
tion Act, a Court of justice could look at it or not. It was not 
tendered in evidence in the lower appellate Court, and no question 
consequently arises upon it. The other matters raised in the ap- 
peal are concluded by the findings of fact in the lower appellate 
Court. The appeal is dismissed with costs. 

Appeal dismissed 

CIVIL REVISIONAL. 


Before Mr, Justice Straight. 

1892 GAURI DaTT (Decrbe-holdbr petitioner) v . SHANKAR L aL 

F sbruary 29 m (Judgment-debtor, opposite party.)* 

Execution of decree — Insolvency —Two reliefs not concurrent — Civil 
Procedure Code, $s. 351 et seqq. 

A decree-helder in respect of whose judgment-debtor an order declaring 
him insolvent and appointing a receiver has been passed under s. 351 of the 
Code of Civil Procedure, and whose decree has been -placed on the list of 
the judgment-debtor's scheduled debts, cannot, pari passu with the proceed- 
ings in insolvency, go on executing his decree in the ordinary way against 
that judgment-debter. Badal Singh v. Birch (1), and Abdul Rahman v. 
Behari Puri (2), distinguished. 

The facts of this case sufficiently appear from the judgment of 
Straight, J. 

Munshi 12am Prasad and Kunwar Parmanand, iov the applicant, 

Babu Jogindro Nath Chaudhri , for the opposite party. 

Straight, J. — This is an application for revision under s. 622 
of the Code of Civil Procedure of an order of the Small Cause 
Court Judge of Allahabad, dated the 29th of August 1891. Grauri 

• Miscellaneous Application for revision under S. 622 of the Code of 
Qfvil Procedure. 

(1) I. L. E. 15 Calc. 762, (2) I. L. It, 10 All. 194. 
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Datt, the petitioner, held a decree for money, dated the ilth of igg 2 

February, 1887, against Shankar Lai. In the early part of 1888, q. aCSI Datt 
S hankar Lai got Into difficulties, and upon the 14th of April 1888 
an order was passed under s. 351 of the God©, declaring him an ’ l&l. 
Insolvent, and upon the same date a receiver was appointed. Sub- 
sequently to the order In Insolvency certain parties, alleging them- 
selves to be the creditors of Shankar Lai, came forward, and among 
them was Gauri Datt, the holder of this money decree, and a 
schedule of creditors was prepared, and In that schedule was Included 
the name of Gauri Datt, and there it remains to the present moment. 

Now Gauri Datt, outside of the proceedings In Insolvency, has 
gone with his decree to the Court of Small Causes, and, despite the 
pendency of those Insolvency proceedings, has sought execution of 
it in the ordinary way. The learned Small Cause Court Judge 
has held that that money decree of Gauri Datt has become part 
and parcel of the scheduled debts under s. 352 of the Code of Civil 
Procedure, and that any rights Gauri Datt has under that decree 
must be regulated by Chapter XX of that Code. 

Mr. Earn Prasad has strenuously argued to the contrary, and 
in support of his contention he has referred to two cases, Badai 
Singh v. Birch (I) and Abdul .Rahman v. Behan Puri (2). With 
regard to the first of these rulings I think it enough to say that 
it Is distinguishable upon the ground, first, that no receiver was 
appointed, and, secondly, that the decree of the decree-holder was 
obtained after the order in insolvency had been made. With 
regard to the second ruling, it seems to me dearly distinguishable, 
because, whether rightly or wrongly, the learned Judges who 
decided that case held that under the circumstances therein 
disclosed there was bar to a suit under a* 283 by the party who had 
obtained a decree against a person in respect of whom an order 
in insolvency had been made. 

It seems to me that Mr. Earn Prasad’# contention, if effect 
were given to it, would practically render the whole provisions of 
Chapter XX of the Code nugatory and useless. I presume that 


(I) I. L. 15 (Me., 763. 


(2) 1. 1 . E.„ 10 AIL 194. 
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they were framed with two objects : first, the relief of an embar- 
rassed judgment-debtor from obligations that he was honestly un- 
able to meet, and secondly, that creditors who came in and proved 
in the insolvency proceedings were to share and share alike out of 
the proceeds or assets derived from the property of the insolvent, 
and provision is made in ss. 357 and o58 as to what protection is 
to be afforded to the insolvent, and under what circumstances he is 
to he held discharged from further liability in respect of his sche- 
duled debts. If Mr. Ram Prasad’s contention is to be given effect 
to, this startling state of things would arise, that where an order 
of insolvency had been passed and the insolvent had a hundred 
creditors, fifty of whom were decree-holders and fifty of them 
entitled to sums of money from him, not only might they avail 
themselves of the provision of s. 352, but the fifty decree-holders 
might, pari passu, go on executing their decrees in fifty different 
Courts, and that the other fifty parties entitled to money from the 
judgment-debtor might institute fifty suits in fifty defferent 
Courts Unless I read s. 352 as excluding not only the capacity 
to institute execution proceedings but also to institute suits, in 
either ease it would be open to a decree-holder or creditor to adopt 
the above course. Mr . Ram Prasad says, unless there is a 
prohibition in terms to a decree-holder’s executing his decree he 
must be allowed to do so, even though he is a scheduled creditor. 
My reply is that the position he contends for is wholly inconsistent 
with the scope and effect of the provisions of Chapter XX. The 
learned Subordinate Judge is right in the view he took, and I 
refuse this application with costs. 


Application refused. 
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APPELLATE CIVIL, 

Before Sir John Edge , Kf., Chief Justice, and Mr. Justice Straight. 

POHKAB SINGH (Plaintiff) v. GOPaL SINGH and othfes 
(Defendants).^ 

Letters Patent , s. lO~Ciril Procedure Code , ss. 556, 558 and 558, cl. (ST)— " 

Dismissal of appeal for default— Appeal under s. 10 of the Letters 

Patent f ) om order of dismissal. 

No appeal under s. 10 of the Letters Patent will lie from an order 
under s. 656 of the Code of Civil Procedure dismissing an appeal for 
default, the appellant not haying had recourse to the procedure provided 
by s. 558' of ihe said Code. 

The facts of this case, so far as they are necessary for the pur- 
poses of this report, sufficiently appear from the judgment of 
Edge, 0. J. 

Mxrnshi Jicala Prasad, for the appellant. 

Munshi Ram Prasad and Munshi Raski Prasad , for the respon- 
dents. 

Edge, 0. J. — This is a Letters Patent appeal. The second 
appeal out of which it arose came on to he heard before our brother 
Mahmoud on the <0th of July 1891. It was dismissed for default 
under s. 5*o 6 of Ihe Cede of Civil Procedure. The appellant, 
instead of following the course provided for by s. 5*58 of that Code, 
presented this Letters Patent appeal. I am of opinion that when 
the Code of Civil Procedure provides a specific remedy the 
appellant must follow it, and not having done so in this case, I 
would dismiss his appeal with costs. 

Straight, J. — In support of what has fallen from the Chief 
Justice, I would point out that Mr. Jwala Prasad sought to support 
Ms appeal upon an affidavit of merits and facts connected with the 
dismissal for default. The best person to deal with those merits 
and matters of fact was the Judge who dismissed for default, 
and I believe that it was for this reason that the section was 
fiamed, in order that the Judge who dismissed for default might 
have an opportunity of readmitting or refusing to readmit the 
appeal, and in the latter ease the appellant is entitled to the 
advantage of the appeal provided for by s. 5 88, cl. (27). 


HP2 

March 3. 


'* Appeal Nc. 34 of IS 91, under s, 10 of the Letters Patent. 
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Before Mr. Justice Straight jind Mr. Justice Knox . 

BISHESHAR' (Pliant iff) v . MUIR HEAD (Defendant).* 

Zanuuddr ami tenant - Lessor and lessees - Lessee talcing lease dire t from 

zaminddr—Smt by occupancy tenant to eject zammddr s lessee— E quit. 

able estoppel . 

Where a person took a permanent lease of a eultivatory hold ng direct 
from the zatmndar without malting any inquiries as to who were the culti- 
vators and on what tenure they held ; and where, the permanent lessee 
having commenced to build, one of the cultivators, being an occupancy 
tenant, subsequently brought a suit in ejectment against him ‘.—held that 
the lessee should, by the knowledge that the land was a cultivatory bolding, 
have been put on his guard and have made inquiries as to the exact condi- 
tion o £ the title, and that as he had not done so the doctrine of equitable 
acquiescence could not be applied in his favour. 

The facts of this case sufficiently appear from the judgment of 
Straight, J. 

Munshi Kashi Prasad , for the' appellant, 

Mr, W . M. Cokin . for the respondent. 

Straight, J.— This suit was brought by Bisheshar Abir for 
ejectment of the defendant from an area of land amounting to 15 
biswas 7 dinars situated in the zamindari of Beohupur, of which one 
Prayag Singh is the zaminddr. Prior to the month of June 1887, 
the plaintiff was the occupancy tenant of Prayag Singh and in 
occupation and cultivation of the land in suit with other land con- 
stituting an occupancy tenure of 11 bighas 10 biswas and 9 dhurs. 
It is not denied that in the month of June 1887, the defendant 
inclosed within a fence the land claimed by the plaintiff in the 
present suit along with other land; and that within the area so 
fenced in he has planted trees and has erected a building at the cost 
ol a very considerable sum of money. The plaintiff says;— “in 
doing this you are a trespasser, who has interfered with and des- 
troyed my enjoyment of my occupancy right/’ The defendant 
replies : — “ i did so under the warrant and authority of a lease 
granted to me by Prayag on the 4th of June 1887.” Another 
ground taken up by the defendants which it would be convenient 
to dispose of at once was that Prayag should have been made a 

* Second Appeal No. 387 of 1889, from a decree of 0. Donovan, Esq., 
District Judge of Benares, dated the 8th December 1888, confirming a 
decree of Fandit Baj Nath, Munsif of Benares, dated the 26th June 1888 
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party to the suit ; and that as through his action in granting the lease 
to the defendant, under which the defendant acted, the plaintiff had 
been dispossessed, his proper procedure was under clause (»), s. 95 
of the Rent Act against the zamindar, and that no action haying 
been taken within six months from the date of the dispossession he 
was barred by time and was not entitled to come into the Civil 
Courts to maintain the present suit. That view was adopted by the 
first Court, and the same view was taken by the learned Judge in 
appeal, and it is upon that ground that he has upheld the decision 
of the first Court dismissing the plaintiff’s claim. 

It is impossible that I can hold this view to be sound law. The 
plaintiff was undoubtedly an occupancy tenant of a certain piece of 
land. The defendant, a stranger, came upon that land and interfered 
with it in such away as to destroy the plaintiff’s occupancy rights. 
He was undoubtedly a trespasser, and against such a person 
I have no doubt whatever that the plaintiff, wholly irrespective of 
any statutory right he might have had as against his landlord 
under the Bent Act, was entitled to seek relief from the Civil 
Court to restore possession to him as against this trespasser. I am 
therefore very clearly of opinion that the ground upon which the 
suit was dismissed by the lower Courts was wrong, and that their 
judgments cannot be sustained. 

Then comes a very grave and serious question for consideration 
which arises upon the contention of the learned counsel for the res- 
pondent, namely, that taking the facte as stated in the judgment of 
the lower Court and as found by the learned Judge, the doctrine of 
equitable acquiescence should be applied as against this plaintiff, and 
that it should be held that he by his conduct is estopped now from 
asserting his occupancy rights in the land to which this suit relates* 

I cannot help saying that there has been a good deal of loose 
talk with regard to this doctrine of equitable acquiescence, and that 
there are to be found judgments which m a way that is not altoge- 
ther satisfactory applied or refused to appiy it. It is well teat 
I should, so far as my own view is concerned, very clearly point 
out what I understand to be the principle that should govern us. 


1893 

Bisheshas 
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la enunciating this principle it must be borne in mind that wq 
have a provision contained in our Evidence Act which at least indi- 
cates the lines upon which an estoppel of any kind should proceed. 
Undoubtedly if the owner of apiece of land stands by while another 
person professes to sell that land to a third party * and he does not 
interfere, but allows that other person to hold himself out to.be the 
owner of the land and to make a transfer of it, he is not to be 
heard afterwards for the purpose of destroying that purchaser’s 
title by asserting to the contrary, though he may upset that title 
if he can show either that the purchaser had notice of his title, con- 
stiuetive or actual, or that circumstances existed at the time of the 
purchase which, as a reasonable man, should have put him upon his 
guard and suggested inquiry, which inquiry, if made, would have 
resulted in his ascertaining the title of the true owner. In that 
casej supposing he makes out such a case, the purchaser cannot hold 
on to his purchase, and the true owner is entitled to his property. 
That Principle is laid down in the cases oi Ramcoomar Eoondoo v. 
Macqueen (I), and Uda Be gam v. Imam-ud-din (2), and is embo- 
died in s. 41 of the Transfer of Pioperty Act. 

In dealing with a case like the present, where the zammdar was 
granting a perpetual lease at a ground rent of an area of land of 
11 Lithas 15 biswas, it was in my opinion incumbent upon the 
defendant, knowing the circumstances, as he must be presumed to 
.have known them, that attach to the tenure of land in India, to 
make inquiries as to whether subordinate to thezamindar’s interests 
there were cultivatory interest in the land which would have to he 
compensated or provided for under the lease. As regards a consider- 
able portion of this land, it is clear from the circumstance of the 
present plaintiff s claim and of the claim of the plaintiff in the other 
suits that it is and has long been a cultivated area. This was a fact 
In itself such as to put the defendant upon his guard and to make 
it incumbent on him as an ordinarily prudent and cautious man to 
make inquiry. If he had made inquiry the unavoidable result must 
have been that he would have ascertained the interest as occupancy 
tenant of this plaintiff and the others. He did no such thing. He 

(1) L. B., I. A*, Supp. VcL 40 (2) L L B., 1 All, 82. 
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was content to take from the zamindar, and the zamfndar alone, 
this perpetual lease, and it is not suggested that he ever entered 
into or made any inquiry. In that aspect of the matter it does not 
appear to me that as defendant in this oimse he can be heard upon 
the question of acquiescence which was put forward by his 
learned counsel. Having failed to make inquiries he must he 
presumed to have had notice or to have known of the existence of 
the right of the plaintiff in this suit and the plaintiffs in the other 
suits. He must be taken to have known that there were other 
persons who had interests in this land upon which he was building 
these erections and which he was inclosing I think therefore that 
there was no equitable estoppel maintainable against the plaintiff. 

It has been urged that the case has aspects of hardship as 
regards the defendant. No doubt it is a matter for regret that 
he should have spent so considerable a sum of money upon the erec- 
tion of the buildings ; but he is in no worse position than any other 
man who, having failed to take the necessary precautions required 
of him. finds himself confronted by a person whose title he has 
overlocked. On the other hand, it may be said that these occupancy 
tenants have been placed in a serious difficulty by having their rights 
interfered with and their cultivation of the land, which they held on 
the strength of a tenant’s right created and recognised by statute, 
disturl ed. 

I think therefore that the plaintiff is entitled to succeed in his 
suit, and I decree the appeal, and, reversing the decree of the lower 
Courts, decree the plaintiff’s claim to possession of this land, but 
direct the decree be not given effect to for a period of three months 
from the date of the decree, during which period of time the defen- 
' dant must be afforded full leave and license to go upon the land 
and to remove the materials. Under ail the circumstances, I think 
the proper order to make about costs is that each party is to hear its 
own costs. 

Knox, J„ — I concur entirely in the order and also in the reasons 
for the game. 


1892 

Bisesshae 

Vm 

Muiehead. 


Appeal decreed. 
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GHANDI PIN (Plaintiff) v. NABAINI KUAB (Defendant). 

On appeal from tbs High Court at Allahabad. 

Civil Procedure Code , ss. 566 and 567. — The framing a new issue by an ap- 
pellate Court .—Evidence recorded hi one suit admitted by consent at 
the hearing of another . 

In the Court of first instance the appelant, upon the title of a sister's 
son, was one of the plaintiffs who obtained a decree for an inheritance, the 
suit having been heard at the same time with another, in which relations of 
the deceased owner, alleging themselves to be of the same gotra with him 
also obtained a decree as his heirs. Evidence in the latter suit was received 
irt that of the appellant by consent of parties, both suits having been 
brought aeainst the same defendant, whose title, as widow of a son alleged 
to have Been adopted by the Hist owner* was set up in both, but was not 
•proved. 

Appeals havirig been filed in Both stilts* in that brought by the sister’s 
son a new issue was framed by the appellate Court, under section 568, Civil 
Procedure Code, as to whether he was entitled as nearest of kin, or was 
excluded by the other claimants whose suit was, at that time, compromised. 

Held , that, after what had taken place in regard to both suits, the 
appellate Court could frame this issue, although it was new, and had not 
been raised by the defendant’s written answer. 

With reference to the evidence in the one suit having been imported as 
a whole into the other at the first hearing ; and the admission of evidence 
upon the trial of the new issue ; it was held, that the parties intended that 
the evidence should be admitted, and that no irregularity had taken place 
materially affecting the decree of the High Court, which dismissed the suit 
oi the sister’s son, on return made under section 667. 

Appeal from a decree (17tb of December 1886) of tbe High 
Court, reversing, after remand, a decree (22nd of June 1881) of 
the District Judge of Bareilly. 

This appeal was preferred in one of two suits brought by two 
sets of plaintiffs against the same defendant and transferred from 
tbe Court of tbe Subordinate Judge to that of the District Judge, 
by whom they were heard together. In one of these suits, Chandi 
Bin and other z v. Naraini Kuar evidence recorded in the other, 
Piyare Lai and others v. Naraini Kuar , was admitted by consent. 

Present; Lords Hobeouse, M acnaghten and Han nen, and fcisB. Couch 
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The principal questions in this appeal were a^to the appellate 
Court having framed a new issue and referred it under section 56*3 € 
to the original Court ; and as to the admission in the one suit of 
evidence heard in the other. 

The facts giving rise to the suit are stated in the report of the 
appeal in the High Court, Ear aim Knar v. Chandi Din ami 
others (1). 

Both suits were for possession by right of inheritance of anees- • 
tral estate, consisting of villages, gardens, houses and other 
properties valued at Rs. 5,84,490 which had belonged toChaudhri 
Nauhat Ram, a Kanaujia Brahmin of Bareilly, who died in 18 V, 
and to whom the plaintiff-appellant, Chandi Bin, was related as 
sister’s son. The plaintiffsin the other suit were Piyare Lai, wh > 
died pending the appeal in the High Court, Shih Lai and B&airon 
Prasad, descended from an ancestor common to them and to Nauhat 
Bam In both suits the defence has set up that the defendant, 
Naraini Knar, being the widow of the late E&ghurmnd&n Ram, 
who had been the adopted son of Naubat Ram, was, therefore, 
entitled to the succession ; and in Piyare Lai’s suit Naraini pleaded 
that the plaintiffs were strangers, and not related to the family* 
Not only did the suits differ in respect of the tides set up, but 
originally there were other eo-plaintids with Chandi Din, not 
claiming under his title. These were Mussaraat Dayan, who 
claimed as step-mother of Naubat Ram, and Mashuk, a purchaser 
of part of the shares claimed by each of the other two plaintiffs. 
The representatives of this purchaser were parties to this appeal 
Dayan withdrew her claim when the suit was first before the 
District Judge, and the purchaser also abandoned that part of the 
property to which title had been alleged through her. There 
being thus, more especially at first, an absence of identity in the 
plaintiff’s interests, both sets, while the suits were pending In the 
Court of the Subordinate Judge, on the 4th of July 1879, applied 
that they might be added as defendants, each set in the suit in 
which they were not plaintiffs. The order was made In that 
Court, purporting to be under section 82, Civil Procedure Code? 
that they should be added as defendants. This order, hi waver, 
(1) I.L. R-. 9 AIL, 46? 
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was reversed (16th of February 1880) by the High Couit (Pearson 
and Straight , <7J,), and the Judgement is here given, as it maybe 
considered relevant to this report, and is of importance in the 
branch of procedure to which it relates. Straight , said « 


“ Apart from all questions of inconvenience or embarrassment 
to the principal defendant in the conduct of her defence should she 
fail to establish the adoption on which the whole fabric of her case 
rests, I do not see how, as between the plaintiffs and the joined 
defendants, no matter in which case, any decision that can be passed 
will estop either of them from subsequent assertion of their rights 
against one another in a separate suit. It does not appear to me 
that the plaintiffs in either case could have joined the other plaintiffs 
in their original plaint as defendants, for they sought no relief 
against them, and the relief they did seek against Musammat Narain 
Euar vms not, in the sense of section 28, in respect ‘of the same 
matter.’ The joinder of the two sets of plaintiffs as defendant, in 
accordance with the .order of the Subordinate Judge, can only be 
reasonable if they are to be legally bound by the decree in one suit 
not only as to the principal defendant, but as between themselves : 
and it is only in this sense that 4 their presence before the Court 
is necessary in order to enable the Conrt effectually and completely 
to adjudicate upon and settle all the questions involved in the suit.’ 
But the question involved in each suit is not what are the rights of 
two sets of plaintiffs inter se ; the issue to be decided between the 
defendant, Musammat Naraini Euar, and each set of plaintiffs is 
perfectly plain and intelligible, and, as she is in possession, tli8 
burden of proof will be on those who assail her title. Necessarily 
all the plaintiffs are interested in the determination of the 
“ adoption” setup by the principal defendant; but, as I have 
already remarked, I do not see how a finding upon this point in 
either suit can bind the joined defendants to the plaintiffs or the 
plaintiffs t<T the joined defendants in respect of their mutual claims 
between one and another to the property ; or in the event of the 
principal defendant establishing the adoption in one case* can 
obviate a second trial. No plea of res judicata could be sustained. 
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Upon the argument before ns Mr. Hill for the appellant called our l £92 
attention to three judgments of Sir Barnes Peacock, reported in 7 Chasm lux 
W. Bi , p. 202 ; 8 W. R., p. 16; 10 W. E., p. 388, -which are vala- v r * 

iN ASA 115*1 

able and instructive. For though these were given upon eases arising Ettas. 
under section 73 of Act Y1II ol 1859, the reasoning and principles 
of interpetation enunciated may appropriately be followed in con- 
struing section 32 of Act X of 1877. Under section 73 of Act 
VIII of 1859, the Court had power to join ‘all pjar;.ies who may 
be likely to be affected by the result,’ — an expression that might 
be taken to mean a great deal more than was ever intended by the 
Legislative authorities, and which Sir Baines Peacock, in tie 
judgments already adverted to, was careful to qualify and reduce 
within intelligible limits. But now reading, as I think one should, 
sections 28, 29, and 32 of Act X together, the terms ‘questions 
involved in the suit’ must be taken to mean questions directly 
arising out of, and incident to, the original cause of action, in 
which, either in character of plaintiff or defendant, the person to 
be j« incd has an identity or community of interest with that party 
in the litigation on whose side he is to be ranged. I do not lay 
this dowua as an invariable rule by which applications under 
section 32 of Act X should be determined, for eases may arise 
similar to one reported at p. 315 of Yol. 7 W. R., and 
another which may be found in 3 B. L. R., p. 23 ; but in the 
multitude of instances it will be a useful test to apply in 
deciding whether the presence of parties is necessary to enable 
the ‘Court effectually and completely to adjudicate and settle 
the questions involved in the suit.’ I entirety agree with the 
remarks of 1 entiles, J., in Mahomed Badsha v. JSicoi, Il-miag 
and others (1) ; and applying them to the present eases, it appears 
to me that the joinder of the two sets of plaintiifs as defendants was 
not necessary to enable the Court effectually and completely to 
settle the question arising between the plaintiffs and Musammat 
Naraini Kuar in the respective suits/ f l he order of the 4th of J uly 
1879 was on these grounds reversed. Both suits accordingly 


(1) 1. L. E., 4 Calc., So 5. 

52 
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proceeded without being consolidated, but both were transferee l to 

Chakdi Din the Court of the District Judge and heard together. 

v, 

Naeaini 

Kuae. The £)i B t r i 0 t J udge having decreed (20th of J une 1881) theelaims 
of the plaintiffs in both suits for possession of their shares in the 
property with costs of all parties out of the estate, the defendant, 
Naraini Kuar, filed separate appeals iu each suit. In the appeal of 
'Naraini Kuar v. Piyare Lai and others the parties arrived at a 
compromise, of .which the terms were drawn up in a decree. In the 
appeal of Naraini Kuar v. Chandi Din and others the Court (8th of 
J uly 1885) ordered that the suit should be referred to the District 
Judge, under s. 566, Civil Procedure, for a finding “whether 
Chandi Din, plaintiff, was, according to Hindu law, as nearest heir, 
entitled to the property left by Naubat Earn.” The District Judge 
found (15th of April 1886) that Chandi Din was not the heir of 
Chaudhri Naubat Bam, but that two persons, viz,. Shib Lai and 
Bbairon Prasad, now and at the commencement of the suit, both 
living, stood nearer in point of heirship to Naubat Ram than did 
Chandi Din. Return was made accordingly. Objections disputing 
the correctness of this return were disallowed, and the High Court 
(7th of December 1886), affirming the conclusion of the District 
Judge upon the issue, dismissed Chandi Din’s suit. The judgment 
is reported at p. 469 of 1. L. R., 9 All. 

Mr. J \ D . Napm and Mr. G. E. A. Doss, for the appellant. 
Under the circumstances the order of the 8th of July 1885, framing 
a new issue, was not rightly made. It enabled the defendant, 
Naraini Kuar, to put forward a new defence in tte Court of appeal, 
which had not been set up in the first Court. This new defence 
was inconsistent with that on which she relied in the other suit, 
tried with this, in which she was defendant. At the trial of the 
new issue much of the evidence consisted of that adduced in the 
compromised suit. Naraini in that suit had originally pleaded 
that the plaintiffs, Piyare Lai, Shib Lai and others, were strangers 
and not of Naubat Ram’s family. She was, therefore, detarred 
from taking the inconsistent ground that they belonged to his 
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family in a degree nearer than that of the plaintiff CL&ndi Din. 

Objections had been taken on behalf of the latter to the admission Chasm Diy 
of evidence, .which, however, had been admitted with the result j? a baisi 
that the pedigree put forward for the defence was found proved. Exab» 
This finding was tantamount to one that Shib Lei and Bhairon 
Prasad of the family of Plyare Lai, who had died during these 
proceedings, were seventh In descent from one Hiraman, the 
ancestor common to them and to Chaudhri Naubaf Ram ; to 
whom, In fact, as might have been found but for the irregular 
admission of evidence, Ghandi Din was the nearest heir. 

Mr. It F. DoijM and Mr. G. JF. Arathoon , for the respondent, 
were not called upon. 

Their Lordships* judgment was delivered by Lord Hobhouse. 

In ibis case their Lordships understand that no question is 
raised for the purposes of this appeal as to the correctness of the 
findings of the High Court either in law or In fact, but the 
objection Is one preliminary to those findings, and consists of a 
suggestion that the High Court have committed Improprieties In 
point of procedure by which the appellant has been prejudiced. 

The first Impropriety alleged Is the remand to the District Judge 
in order to try the issue whether the plaintiff « hand! Din is the 
nearest heir under the Hindu law to the estate left by Naubat 
Ram. It 'is contended that inasmuch as the defendant Naraini 
Knar had not raised that issue In her written statement, and as the 
issue had not been tried by the District Judge, she was debarred 
from raising it. Their Lordships think that there is no ground 
for that contention. When the suit was first Instituted against 
Naraini she claimed under an alleged adoption of the deceased 
husband by Naubat Ram, and she disputed the title of the two 
rival sets of alleged heirs who brought suits against her. The title 
of Piyare Lai and others was established against her by decree ; 
and although that decree was not affirmed by the High Court, but 
Was the subject of compromise between her and others, she then 
had a perfect right to say : — 44 That title which I disputed or 
ignored before has been established against roe by a decree, and I 
now claim to set it up in order to defeat the claim made by persons 
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1892 who allege that they are heirs of Naubat ’Ram.” She had a right 
Chandi Din to have that question tried, and the High Court directed it to be 


V, 

Naraini 

Kuab. 


tried 

The next objection ia that a quantity of evidence has been 
improperly admitted ; and in order to see exactly how that stands, 
their Lordships will take not : ee of the state of the litigation. 

Two suits were brought against Naraini Kuar in the year 1879, 
one by Chaudi Din, the present appellant, who claimed to be the 
heir of Naubat Earn, and the other by Piyare Lai and others, who 
also claimed to be heirs of Naubat Earn. The District Judge 
attempted to consolidate those suits so as to settle the question uno 
flitu, between the various litigant parties, but, no doubt for good 
technical reasons, that well-meant attempt was defeated, and the 
two suits had eauh to go on independently of the other. Bat in 
point of fact there were issues in those suits which were identical 
with one another, and they went on pari passu, and were tried 
simultaneously before the District Judge. 


There was one question— a material one — which was not com- 
mon to the two suits, and that was the question whether Piyare Lai 
nnd his faction, as they are called - his co-plaintiffs — were of kin 
to Naubat Earn. That question did not arise in Chandi Din’s suit, 
hut it was certainly a most reasonable course that the evidence 
taken in on 9 suit should be admitted in the other ; and the parties 
came to an agreement on the 12th of .January 1881 that the evi- 
dence adduced in the case of Piyare Lai should be accepted also in 
the case of Chandi Din. There was no limit then put as to the kind 
of evidence that was to be adduced. The agreement extends to the 
whole evidence, and the whole evidence in Piyare Lai’s suit was 
imported into that of Chandi Din. When the remand took place, a 
further agreement was come to between the pirties on the 19th of 
January 1886, by whioh it was agreed that the evidence recorded 
by the Subordinate Judge in a subsequent suit that was brought by 
the co-plaintiffs of Piyare Lai should be admitted for the deter- 
mination of the issues in the present case ; and subsequently to that, 
viz., onthel5thof February 1886, an application was made that the 
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original paptrs coiiiaiced in the record of the case of Chnttdhri ]«'.o 
Si'ib Lcl and ethers v. C/ andi Din, and tho: e in the case of n 7> 
Chaudhri Shit Lai and Phare Lai otid others v. Naraini Ku4r , __ r 

decided on the 21th of June 1881, should be persued, and on 
that day an order was made that the iht of documents produced 
in Piyare Lai’s suit should he put up with the record. All that 
li t appears to have been treated as evidence upon the trial of the 
issue ordered by the remand. 

It is objected that ihe agreement of 1881 should he limited by 
confining it to that evidence which related to the issues common 
to ihe two fuits ; and it is alleged that the District Judge erred in 
admitting for the trial of the issue on remand the who ? e of the 
evidence which was admitted under the < rder of 1881. But their 
Lordships find that there was ample opportunity for considering 
the effect of the evidence admitted by the order of the 15th of 
February 1886. The evidence appears to have been taken in-o 
consideration on the l£th, 2C‘th, and 22nd of February 1886. 

The 16th of March was fixed for the hearing, and in fact the 
case was heard from the 1st to the 3rd of / pal 1886. There 
seems to have been some discussion as to the admission of parti- 
cular d -cuments ; it does not matter exactly what the discussion 
was, but it shows that the attention of the parties was called to 
the state of the evidence ; and there docs not appear to have leen 
any objection made then to the admission of this evidence in 
bulk. The District Judge, in his judgment, refers to the agree- 
ment to fake the evidence in the second suit of Piyare Lai’s party, 
and then he states this €t Of the evidence adduced on behalf of 
the appellant Rani Naraini Knar, a great portion consists of that 
adduced by Piyare Lai and others in their former suit against 
her but he does not go on to say that any objection was taken. 

It is apparent that no objection was taken ; hut an objection was 
founded upon that evidence to the effect, as has been already 
i ©f erred to, that Naraini Knar was by her conduct in Piyare 
Lai’s suit estopped from raising the issues which the District 
Judge had to try between her and Chandi Din* 
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1892 Now it appears to their Lordships that if there was any objec- 

CHAKDi"to ^ on to the a(im ^ ssion ^is evidence it should have been made at 
v . that time. Either there should have been an objection that the 
agreement of 1881 did not apply to it, and that it should be re- 
jected in toto until proved independently; or some application 
should have been made providing that Ohandi Din should be 
placed in as favorable a position as if the evidence had been 
originally adduced against him by Naraini Kuar, instead of being 
adduced by Piyare LaL But nothing of the kind took place. 

On appeal to the High Court some objection was made, which 
it is not very easy to construe, to the effect that the District 
Judge had misapprehended the consent as to reading the evidence 
on the record of the cases pending in the Subordinate Judge's 
Court ; but even then no objection was raised that the District 
Judge* was wrong in admitting the evidence adduced iu the case 
of Piyare Lai v. Naraini Kuar . Therefore it is very difficult 
for the appellant to make anything of that written objection 
upon the appeal. Before the High Court it appears that certain 
specifio objections were made to a large number of documents- 
In the first place an objection was made to the whole, as not 
coming from proper custody. But that is not an objection that 
they were not properly admitted, excepting on that one ground 
that they did not come from the proper custody. 

There are a number of specific objections on other grounds, 
but no trace of an objection that the District Judge was wrong 
in admitting the evidence in bulk as given in the suit of Piyare 
Lah 

Their Lordships are clear that the parties really intended that 
the evidence should be admitted ; and probably it was the most 
reasonable course to take*, There is no reason to suppose that if 
any objection had been taken by Ohandi Din the whole of this 
evidence could not have been proved against him ; and the parties 
took a shorter and a cheaper course by admitting it in bulk, as it 
was given in the suit of Piyare LaL 
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In the result their Lordships v. Ill humbly advise Her Majesty 
that the judgment appealed against ought to stand, and the appeal 
must be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant Messrs Bairotc and Rogers . 

Solicitors for the respondent ; — Messrs. T. L. Wilson ami Co. 

appellate civil. 

before Sir John Edge , Et., Chief Justice, and Mr. Justice Mahmood . 

DEOKI PEAS AD and ©thebs (Plaintiffs) ». INAIT-ULLAH 
(Defendant).* 

Mtihamma dan Late — Waqp— Waqf-namah containing provision for descend- 
ants of grantor . 

The fact that the grantor of a tcaqfh as in the deed constituting the same 
made seme provision for the maintenance of hia lindred and descendants 
will not render the waqf invalid. Sheik Mahomed Ahsan»ulla Chowdhry r 
Am xrchand Knndu (1) and Mvzhttrool-Muq t. Euhraj Ditareg Mohapaitur 
(2) referred to. 

The facts of this ease sufficiently appear from the judgment 
of Edge, 0. J. 

Mr. Amirwidin , for the appellants. 

The Bon’ble Mr. Spahkie y for the respondent. 

Edge, C. J. — The plaintiffs, appellants here, on the 19th of 
March 3885 obtained a money decree against Kudrafc All. On 
the 27th of Jti y 1885, Kudrat All executed a deed which is alleged 
to be a uaqf-rmmah) and thereby transferred a portion of his proper- 
ty to bis son Inait-ullaln r i he appellants here proceeded to execute 
their decree against the portion of the property which had been 
assigned by the deed of the 27th of July 1885. InaP-nllak filed 
objections claiming that the property was uaqf. His objections 
were allowed, and thereupon the plaintiffs brought this suit against 
Inaifc-ullah and his father Kudrat Ali. The first Court decreed 
the suit. The lower appellate Court allowed the appeal of Inait- 

* Second appeal No. 888 of 1888 from a decree of Lala Lalta Prasad j 
Subordinate Judge of Glsazipur, dated the 2lst M&reii 1888, reversing a 
decree of Lak Bagesiiri Dial. Alunsif of ha^ra, dated the 17th November 
18;?, 

c ) l u. t i7 1- a , n 
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Chanbi Din 

Naeaini 

Kcab. 


189^ 

March 5. 


(2) 13 W R , 235. 
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1892 ullah and dismissed the suit with costs. Prom the decree of the 
Deoki l° wer appellate Court this second appeal has been brought Kud- 
Pbasad ra t Ali did not defend the suit. He is not a respondent here. 
Inait- The sole respondent here is his son Inait-ullah Mr. Amiruddin , 
ullah. f or the appellants, contended, firstly, that the assignment of the 
27th of July 1885 was a fraudulent transfer within the meaning of 
s. 53 of the Transfer of Property Act. It is not necessary to 
decide whether or not s. 2, clause (d) of the Transfer of Propeity 
Act excludes s. 53 of that Act. I say it is not necessary to decide 
this, because it has been found by the lower appellate Court that 
Kudrat Ali was possessed of other property quite sufficient to pay 
off the decree. Consequently the case cannot come within s. 53 
of the Transfer of Property Act. The other point taken by Mr. 
Amiruddin is that the document of the 27th of July 1885 is not 
a valid wuqf-namah according to Muhammadan law. His conten- 
tion is that it is void under Muhammadan law, as it provides for 
the descendants and kindred of the grantor as well as for certain 
religious purposes, and he relies on the decision of their Lordships 
of the Privy Council in the case of S knk Mahomed Ahsan^lh 
Chowdhry v. Amarchand Kundu (1). Tn my opinion the docu- 
ment which was considered there was a very different document 
from the document which we have to consider here. In this case 
the object of the waqf-namah was, firstly, to provide for the support 
of the descendants and kindred of the grantor who might be in 
great want and need of support, and the surplus of the income of 
the property was to go to purposes which were undoubtedly religi- 
ous purposes. In my opinion that was a good wiqf namah and I 
would dismiss the appeal with costs. 

Mabmood, J. — The learned Chief Justice has already dealt 
with the case so completely that I only wish to add a few words. 
One observation which I have to make is that the deed of tcaqf- 
namah now before us was a valid waqf-namah according to Mu- 
hammadan law, and that the views expressed by the learned Chief 
Justice in this case are in accord with those expressed by Kemp, J. 5 


(1) L. B., 17 I. A., 28. 
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in the ease of Muzhurool Enq 7 . Puh-aj Ditarey Ilohapatlur (1). 
The next observation I have to mate is that these views were 
accepted tv their Lordships of the Privy Council in this very ease of 
Sheik Mahomed Ahsan-ulla Chotcdhry v. Amarchand Eundu (2), 
and that that ease, far from supporting the appeal, seems to me 
to be opposed to it. For these reasons I agree with all that Las 
fallen from the learned Chief Justice and also in the decree which 
he has made. 

Appeal dismissed. 

Before Mr. Justice Straight and Mr. Justice Tyrrell. 

DULI SINGH (Piaijttiff) 0 . SUNDAE SINGH (Defendant).* 
Hindu lam — Hindu widow — Gift. 

The widow of a separated Hindu being in possession, as such widow, of 
property left by bar husband, executed a deed of gift of sueh property in 
favour of her daughter's son, her daughter being also a party to the deed. 
Subsequently to the execution of this deed of gift the executant's daughter 
gave birth to another son :-~held that the deed in question could not affect 
more than the life interests of the executant and her daughter, and could 
not operate to prevent the succession (as to a moiety of the property) 
opening up in favor of the subsequently-born sod on the death of the 
survivor of the two ladies. Eamphal Rai v. Tula Kuari (3) referred to. 

The facts of this case sufficiently appear from the judgment cl 
Straight, J. 

Mr. D. Bantrji and Manlvi Ghulam Mufiaba , for the appellant. 

Mr. Eoshan Lai and Pandit Sundar Lai > for the respondent. 

Straight, J.~ On© Bhimjit was the admitted owner of the 
property to which the suit relates, and he occupied the position of 
a separated Hindu in possession of separate estate. He was married 
to one Hira Knar, who, upon his death in 1850, survived Mm. By 
Hira Knar he had one daughter, Mnsammaf Bukxnln, who was 
married to a man of the name of Fateh Singh. By Fateh Singh 
she had two sons, Kharak Singh, who is a pro for md defendant in 
the present litigation, and Dull Singh, who is the plaintiff. Hira 

* First appeal JSo. $6 of 1891 from an order of B&hu Gauga Sarsn, 
Subordinate Judge of Agra, dated the 11th October 1890. 

(1) 13 W. B., 235. (2) L. B., 17 1. A., 28. 
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1892 Kuar died in the year 1 877. Ruhmin and Fateh Singh both died 

V S — “ in the vear 1832. Hira Kuar during her lifetime made a deed of 

JD0LI bIKGH J . 

gift of the property now in suit with other properties m favor of 

ter grandson Kharak Singh. This was in the year 1872, and 
possession was given and mutation of names recorded, a reservation 
being made in the deed of gift in favor of the donor to the effect 
that an allowance of Es. lOO^r annum was to he paid to her by the 
donee. At the time when the deed of gift was assented to by Musam- 
mat Bukmin Kharak Singh was the immediate reversioner. It is 
also a material fact that at the time of t he deed of gift Duli Singh, 
the present plaintiff, had not come into existence. At some time 
prior to his death Fateh Singh, professing to act as the guardian of 
his minor son,Kharak Singh, made a charge in favor of the defen- 
dant undar Singh in respect of the property in suit, together with 
another share in it which we are not concerned with in the present 
litigation. Subsequently the defendant Sundar Singh obtained a 
decree in respect of his charge and put it into execution against half 
the property as representing the interest of Kkarak Singh, and he 
brought it to sale, and there is an end of that. Now he has attached 
the other half of the property as the property of Ms judgment- 
debtor, and he sought to bring it to sale* Duli Singh, the plaintiff, 
objected to the sale; his objection was disallowed, and consequently 
he has had to bring the present suit to have his right in this parti- 
cular property declared. It is therefore obvious that the whole 
title of the defendant-respondent rests upon the question of what 
by the transaction of 1872 Kharak Singh, Ms judgment-debtor, 
had acquired. The ease for the plaintiff is that as the grandson of 
Bhimjit, his right to succession in the property of Bhimjit did not 
arise or open up until the death of his mother in 1882, and that 
no assent given by his mother to the transaction of the gift of 
1872 could affect his right or destroy his title to succeed to his 
share in the estate on the death of his mother. The first Court 
decreed the plaintiff’s claim, holding in effect that the estate of 
the widow and the estate of the reversioner, Musammat Bukmin, 
who assented to her making the gift, being of a limited nature, 
they between them could not do more than affect their own limited 
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interests to the extent of anticipating the succession of Khaiak is,»2 

Singh before the time he would otherwise have been entitled to it. yon 

I have considered this view of the matter, which has been supple- fJ * 

* Sv^X'AS 

mented by the able argument of Mr. Banerji in support of the IbitohT 
appeal, and it certainly appears to me to be in haimony with the 
view expressed by the Full Bench of this Court in Bamphal Bair . 

Tula Kuati (1). Mr. Sundar Lai has contended that the estate of 
a Hindu widow in possession is not of such a limited character as is 
contended for, and that for certain recognized purposes sanctioned 
by the Hindu law she may make a perfectly good and valid 
absolute alienation of her deceased husband’s estate. I do not 
propose here to repeat what I said in the Full Bench ruling as to 
the nature of a Hindu widow’s estate, nor in this ease does any 
question arise of an alienation made by her of the kind ordinarily 
contemplated. I am not now going to decide what would be the 
position of a stranger third party in whose favor an alienation had 
been made. I am dealing solely end purely with the ease in which 
two persons having a limited interest in propety in the nature 
more or less of a life interest, one faking by succession after the 
other, have joined together to allow the party entitled when both 
of them are dead to succeed to the estate to obtain immediate pos- 
session. I think, under circumstances such as these, that the only 
proper view to adopt and the only view consistent with the Hindu 
law is, that they have relinquished their several rights to life posses- 
sion of the property. Then, under such circumstances, can it be 
said that their action was of such a character as to defeat the title 
o! the plaintiff in the present suit which accrued to him at the date 
of his mother Musammat Rubmin’s demise ? So far as Musammat 
Rukmin was concerned, she could not be heard as against her son, 

Kharak Singh, to deny his right to possession as against her. But 
that right 'would only subsist so long as she remained alive, and 
with her death the succession, in my opinion, o[ ened up and Dull 
Singh plaintiff’s right as grandson of BMnijit came into existence, 
and, in rry opinion, had not been destroyed or in any way affected 


(I) I. L a R, f 6 AE , 115* 
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by the deed of gift of 1872. I see nothing in this view which is 
inconsistent with the remarks made by their Lordships of the Privy 
Council in Raj Lukhee Babea v. Gokool Chvnder Chowdhry (1), nor* 
so far as I am aware, is this rule other than consistent with the 
doctrines of the Hindu law. I accordingly think that the issues 
which the learned Judge remanded were immaterial, and that it 
was unimportant to consider whether Duii Singh was alive at the 
date of his grandmother Hira Kuar’s death or not. It seems 
to me sufficient for the purpose of ascertaining his right that he 
was alivo at the date of his mother’s death in 1882, when the suc- 
cession opened up which had been suspended during the lifetime, 
first of the widow and then of Musamxnat Ptukmin Under these 
circumstances I allow the appeal and reverse the order of the learn- 
ed Judge, remanding the ease under s. 562 of the Code of Civil 
Procedure. I direct the learned Judge to restore the appeal to his 
file of pending appeals and to deteimine the other issues, if any, 
arising before him, taking such action under s. 566 .of the Code as 
may appear to him necessary upon the basis of my preceding 
remarks that Duli Singh is entitled to maintain the action. The 
costs hitherto incurred will he costs in the cause. 

Tyrrell, J.— I entirely concur in the view of law as laid down 
by my brother Straight and with the order that he has made m 
this appeal, and I am the more ready to adopt this view became it 
will be in harmony with the decree of this Court in another ease, 
not between the same parties it is true, but by which Kharak 
Singh’s interest in his grandfather’s estate was judicially limited 
to a moiety thereof , up n the ground that his brother, Duli Singh, 
was presumably entitled to the other half of the estate. 

Cause remanded . 


(1) IS Moo. L A. 219. 
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FULL BENCH. 


Before Sir Jinn Edge, Kt., Chief Justice, Mr. Justice Straight , Mr, Justice 
Tyrrell , A/ a. Justice Mali mood and Mr. Justice Knox. 

LEKHBA.i fcliSGH (Flaistiff) v. Li Al 8INGH asb another 
(Defendants).* 

Act XII of 18S1 (A.-TF. P. Rent Act), ss. 9 , 53, cL (a), 112 A, 161 - Land- 
holder and tenant - Occupancy tenant — Suit by landholder against 
successor of occupancy tenant for arrears of rent which accrued during 
the lifetime of h s predecessor — Jurisdiction — Civil and Revenue Courts. 

An occupancy tenant in possession, who has accepted the occupancy 
holding, is liable to be rued for arrears of rent n< t birred by limitation 
which accrued in th© lifetime of the person from whom the right of 
occupancy has devolved upon him. 

The suit above referred to is exclusively cognizable by a Court of 
Revenue. 

So held by the Full Bench, Mahmo d, J dissentients. 

The following cases were referred to*— By Edge, CL J., Jyeperl-ash v, 
Shett purshad (1), Mata Lem Loobey v. Clundee Dem Dooley (2). Mata 
Been v. Chundee Been (3), Wazir Muhammad v. Amanat Khan (4), 
Ash 1 a fun. nhsa Regam v. Umrao 3 c gam {£), Ah mad-ud din Khan v. Majlis 
Rai (6). By Enox, <L, Askootosh Chuclcerluity v. Ranee madhuh Mooker 
jee (7) Renod R eh ary MooJchopadhya v. Beer Xamin Roy (8), and 
Jd ossein Alt Reg v. Ash) nf Ali Beg {*). t y A alimood, J., Gog at ParnUy 
v. Parsotam Das (10), Manadeo Singh v. Bachu Singh i(ll), Wa is Ali v. 
Muhammad Ismail (12 and Ahmad-ud-din Khan v. Majlish Rai (6)* 

This was a reference under s. 205 of the N 01 th- Wester n Pro- 
vinces Bent Act (Act No. XII of 1881) made by the Assistant 
Collector of Aligarh. The suit out of which the reference arose 
was a suit to recover a certain sum as rent and interest bi ought 
under the following circumstances, as stated in the order of refer- 
ence:— “The plaintiff, Kunwar Lekhraj Singh, is landholder 
in mauza Bisaro. The defendants are occupancy tenants Their 
father was occupancy tenant before them* During his lifetime 
they did not live with him as a joint family, but separately, and 
did not share in the tenancy. Their father died at the end of 1888 


* Miscellaneous 

CO N.-W. P. 8. D. A* Rep., 1864, 
vol. I, p. 230. 

(2) N.-W. P. 11. C. Bep , 1874, 
p. 118. 

(3) N.-W. P. H, C. Bep, 1870, 
p. 64. 

(4) Weekly Notes, 1883, p. 1:2, 

(5) L L. B-, 1 AIL, 512. 

(6) I. L. Ib, 5 AIL, 438. 


So. 12 of 1891. 

(7) B event! e. Civil ard Criminal 
Reporter, vol. J, p. 26, 

1 8) Revenue. Civil and Criminal 
Reporter* vol. I, p. 46- 

(9) N.-W. P. 8. D. A. Bep., 1865, 

p. 221. 

(10) I.L. B., 5 All ,321. 

(11) l.L. K., 11 AIL, 224. 

(12) 1, L. K., 8 AIL, 552. 
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1892 or the beginning of 1889, The present suit is for rent which 
Lekhbaj" ^ due October 1887 and April 1888, that is to say during 
Singh the lifetime of the defendants 5 father.’ 5 The Assistant Collector, 
Bai Singh, being of opinion that he had no jurisdiction to try the suit, referred 
the question to the High Court in the following form: — u Has 
a Revenue Court jurisdiction in a suit for arrears of rent which 
fell due during the lifetime of a deceased representative of the 
defendants whom they have succeeded as tenants by inheritance 
and not by survivorship? 5 ’ On the reference coming before a 
Bench consisting of Edge, C. J., Strainght and Tyrrell, JJ.,it was 
ordered to he laid before the Full Bench of five Judges. 

Babu Jagindro Nath Chaudhri , for the plaintiff. 

Munshi Bam Praml> for the defendants. 

Mr. T Conlan and Mr. C . C> Dillon , on behalf of Government. 

Mahmqod, J.- — In this case. I have the misfortune of having 
to begin tbe judgment, because I regret that I am not agreed 
with the majority of the Court in the answer which should be 
given to this reference. 

The case arises from facts which are succinctly stated by 
Mr. Sabonadiere, Assistant Collector, who has referred this case 
under s, 205 (a) of the Rent Act (Act No. XII of 1881) fora reply 
to be given by this Court in regard to certain views winch he enter- 
tained as to the jurisdiction which he possesses. Yesterday the 
print was considered whether the reference would lie to the Dis- 
trict Judge Instead of to this Court, but we were unanimous that, 
under s, 205 of the Rent Act, the Assistant Collector had the 
authority to refer the ease to us through the Collector, as he has 
done. 

■ . ■ tf 1 

Now, I have no doubt that the reference is one with which 
we can deal under the enactment, namely, the Rent Act above 
referred to. 

The point, however, is one not free from difficulty, and j am 
anxious as the dissentient Judge to explain exactly why I cannot 
agree with the views which the majority of the Court are inclined 
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to hold in regard to the matter, which though pecuniarily small 
undoubtedly raises important questions for not only the decision of 
technicalities as to jurisdiction, tut also to the rights of parties 
when questions of this character arisebetween land lord and tenant. 

Mr. Sabonsdiere states that the question which he has referred 
arises from the following facts: — 

“ Eunwar l ethraj Singh is landholder in mauza Blsaro. The 
defendants are occupancy tenants. Their father was occupancy 
tenants before them. During his lifetime they did not Ike with him 
as a joint family, but separately, an do id not share in the tenancy. 
Their father died at the end of 1868 or beginning of 1889. The 
present suit is for rent which fell due in October 1887 and April 
1888, that is to say, during the lifetime of the defendants’ father. 

Now over this matter one thing is certain, namely, that the 
claim which is brought in the suit out of which this reference has 
arisen was a claim, as appears from the record, for recovery of 
Bs. 286*2-0 in respect of the year 1295 Fasli for 8 J biglias, and it 
is a claim for recovery not of rent due by the present defendants 
but cf rent due by their father A mar Singh, who as a maker 
of fact died before paying up his debts, that is to say, before 
paying up, inter alia, the debt due to the landlord, namely, 
the present plaintiff in the cause. Now much difficulty in regard 
to a question of this character arises not from any complications of 
fact, because they are simple, but from the difficulties which arise 
out of the somewhat inadequate drafting of the Kent Act (Act- 
No. XII of 1881), and those difficulties 1 am anxious to explain. 

The plaintiff of course as the landlord is anxious to show that 
because Amar Singh held an oeeupaney tenure of seme sort, not an 
occupancy tenure such as is contemplated by exproprietury tenancy or 
by the transferable oeeupaney, but as land held under the statutory 
right awarded by the very statute which I. am now considering* by 
s. 8 of the Bent Act. It is a tenancy which amounts to and is subject- 
to all the rights and liabilities which belong to proprietors in lend 
pro tanfo f that Is to say, the right having in the 2nd instance been 
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1892 conferred by the statute, it becomes subject to the ordinary rules of 
Lekhbaj equity, justice and good conscience within the meaning of the 
iSiNGH phrase as it has already been understood in India. It must be dealt 
Bai Singh, with as the property of a tenant upon whom the right is conferred, 
and therefore whosoever succeeds to such a right must necessarily be 
regarded as taking the right subject to all the liabilities which 
belonged to the original tenancy. For this proposition Mr .Conlan 
who, as amicus curia, has appeared on behalf of Government has 
naturally relied upon s. 9 of the same enactment which lays down, 
among other things that such holdings shall in the first place be 
non-transferable, and then it goes on to lay down that though 
they are non -transferable they should be dealt with according to 
the rules laid down in the last paragraph as if they were land. 

Now as to the last paragraph of s. 9, I wish to say that I am 
most anxious to consider what it means. In the first place, what- 
ever may he the rule of law as to original tenures, as to their being 
in the occupancy of a tenant by dint either of contract, express or 
implied, written or oral, the law, as it confers the right of occu- 
pancy upon an occupancy tenant in this part of the country, as in 
Bengal, confers a right which has got nothing to do with contract. 
It is the creation of a statute, a oreation which, irrespective of the 
wishes of the landlord, and indeed, as we know from the history of 
the legislation, entirely against his wishes, confers the right to 
occupy and hold the land, because of twelve years’ cultivation pure 
and simple. 

Now this being so, I have to consider further what is the 
nature of the right whioh the law has created and in having to 
consider this it will he simply taking up the time of the Court if I 
read out all the judgments which I considered in my dissentient 
judgment in the case of Gopal Pandey v. Parsotam Djs (1) ? 
where I had to deal with the whole history and policy upon which 
the right is created. 

The judgment unhappily, however, was a dissentient judgment, 
and since it has been made the subject of consideration in this case 

(I) I. L, R., 5 Aik, 121. 
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I will read ont passages from that judgment so as to incorporate 
them in this judgment. At page 128 of the report I said : — 

Whatever the rights of tenants may originally have been in 
these Provinces, Act X of 1859 was the first legislative enactment 
which recognised or conferred the rights of occupancy upon culti- 
vators who had occupied their holding for twelve years and 
upwards. Section 6 of that Act virtually declared the right to be 
heritable, but left the question of transferability of the tenure 
unprovided for. Numerous rulings, more or less conflicting, are 
to be found in tbe reports. It was held by a Full Bench of the 
Calcutta High Court that the right was not transferable ; that it 
was a right to be enjoyed by the person who held or cultivated 
and paid the rent, and had done so for a period of twelve years ; 
that the right was only to be in the person who had occupied for 
twelve years, and was not intended to give any right of property 
which could be transferred. Narendra Narayan Hoy Choicdhry v. 
Ishan Chmndra Sen (1). 


nm 


Lekhi&j 

SiS'GH 

p. 

Kai S15011# 


“ The eame view had been previously taken by Phear, J., in the 
case of hibee Sohodtca (2). That learned Judge in examining 
the nature of the right of occupancy compared it to the 
relation which obtains between the right of ownership of land in 
England and the servitude or easement which is termed profit a 
prendre . He further observed that the ryot’s was the dominant 
and the zamindar’s the servient right ; that whatever the ryot had, 
the zaxnindar had all the rest, which wag necessary to complete 
ownership of tbe land ; that the latter must, therefore, have such 
a right as would enable him to keep the possession of the soil in 
those persons who are entiled to it, and to prevent it from being 
invaded by those w ? ho are not entitled to it. 


“ Whilst such was the nature of the right to which occupancy 
tenants were held to be entitled merely by force of the statute, it 
had been held, both by this Court and by the High Court of Cal- 
cutta., that local custom would entitle the occupancy tenant to 
transfer his holding, in other words, the question of transferability 


(1) 13 B. L, B., 28?. 


(2) 12 B. L. R., 82. 
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1892 was to be determined with reference to the original nature of the 
'~Lekera 7~ tenure, irrespective of the statutory provisions, which were not 
S j; ngh understood to deprive tenants of such customary or other rights 
Rai Singh, as they possessed before the passing of Act X. of 1859, The 
status of occupancy tenants was therefore variable and indefinite, 
and being thus involved in uncertainty was liable to create the mis- 
chief which arises from imposing upon the Courts, charged with 
deciding such suits, the duty of ascertaining local custom in every 
case in which the tenant chose to plead it — customs wh : eh in 
India are far from being fixed or easily ascertainable. 

“Such was the state of things found by the Legislature in 
1873, when the Rent Act of that year was passed, The preamble to 
that Act shows that its objects were of a wider scope than those 
with which Act X of 1859 was enacted. The object of the Act 
of 1673 was not only to consolidate, but to amend the law relating 
to the recovery . of rent in these Provinces. It is therefore witri 
reference to the provisions of that Act, which are more specific 
and clear, that the nature of the right of ocoupancy should be 
determined, and it is to be observed that the question of transfer- 
ability is no longer left unprovided for by the Legislature. 

“The manner in which the right of occupancy comes into 
existence is described in s. 8 of the Act. The right is acquired by 
the tenant merely in virtue of occupying or cultivating land con- 
tinually for twelve years ; in computing the period, the occupation 
or cultivation by the 4 father or other person from whom the tenant 
inherits/ is also taken into calculation, and the whole rule is subject 
to certain provisions, which need not be considered for the purposes 
of the present caseB. The right which thus comes into existence 
confers definite benefits on the tenant. He ceases to be a tenant-at- 
will ; the rent payable by him cannot be enhanced by the mere wish 
of the landlord (s. 12) without special grounds (s. 13) ; he can apply 
for abatement of rent on showing adequate grounds (s. 15) ; the 
entire question of the amount of rent no longer remains a matter 
of discretion with the landlord, but is regulated by definite rules 
tss. 16 and 17), though the landlord and tenant can by mutual 
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agreement fix such amount (s. 22) for such tern as may be agreed 
upon Further, the tenant can claim a lease from the landlord at i^heaj 
the rate paid by him (s. 26) ; he cannot be ejected except on the »«« 
ground of the non-payment of arrears of rent and other definite Eai Sisgu. 
Lunds specified in the Act. In short., while the landlord still 
continues to he the owner of the land, the tenant acquires a right 
to occupy and cultivate the soil wholly irrespective of the assent or 
permission of the landlord, so long as the provisions of the Act are 
conformed to* 

“ Now these statutory provisions which, on the face of them, 
appear to relate only to the province of procedure or adjective law 
on the subject of recovery of rent, have, in reality, the effect of 
creating a substantive right in favour of the tenants. It has been 
said that the nature of that right is only a personal one, because, 
as is contended, it belongs to the tenant personally and dies with 
him This contention is no doubt in a measure supported by the 
view expressed by Couch, C. J in the Full Bench ruling m the 

case of ** A t vm “ i^S 7e 

passed under Act X of 1859 and Bengal Act VIII of 1869 the 

provisions of which were vastly different to those of Ac. X7III 
1873. I confess I can take no such view of the right of uccupaney 
under the provisions of the last-mentioned Act. 1 he idea of a per- 
sonal ri-ht has been variously defined by jurists, to whom it is 
known by the term in personam, but in ail those definitions 
So essential principle is recognised that such right avads exclusive- 
ly against persons specifically determinate. In the case of an 
Lupancy tenant the right created in his favor by the statute is 
^Ta right which hinds the landlord alone ; in other words it is not 
a ih which has for its correlative the obligation of only the land- 
? It the soil On the contrary, it is a right in land, a right 

wHeh a vails against aU persons universally. It is therefore not a 
which avails g ^ ^ called &jma d re m, 

7 thftdassof right is only a species of personal light and implies 

Z "coaling a determinate person or persons to do any 
(L) IB B. L. B, 287. 
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specific act:, the commission of which would confer a real right 
known in the language of jurisprudence® as Jus in rem or a perman- 
ent right in and over a thing which forms the subject of the right 
In the case of an ocoupancy tenant, the right which the Legisla- 
ture has conferred upon him under Act No. XVI II of 1873 is such 
as, subject to the limitations provided by the statute, prevails 
against all the world The subject of the right is the land held by 
the tenant, and, whatever changes the ownership of that land may 
undergo, tV e occupancy right subsists in and goes with the land. 
The right no doubt falls far short of absolute ownership or dominion 
defined by Austin to be a fi right over a determinate thing indefinite 
in point of user , unrestricted in point of disposition , and un- 
limited in point of duration / But * one or more of the subordinate 
elements of ownership, such as a right of possession or user, may 
be granted out while the residuary right of ownership— called by 
the Romans nuda proprist as — remains unimpaired. The elements 
of the right which may thus be disposed of without interference 
with the right itself— in other words, which may he granted to one 
person over an object of which another continues to he the owner- 
are known as jura in re aiiend 9 (Holland on Jar., p. 144). Thus 
Jura in re aiiend are such of the rights in rem availing against the 
world at large as are acquired over and in the absolute ownership 
or dominion of another person in whom the ownership still con- 
tinues. Among such rights was a right known to Homan Juris- 
prudence as emphyteusis which has been defined to be ‘ the right of 
a person who was not the owner of a piece of land to us© it as his 
own in perpetuity, subject to forfeiture on non-payment of a fixed 
rent and on certain other contingencies,’ It appears to me that 
the right of an occupancy tenant in these Provinces resembles the 
emphyteusis of the Roman Law. It is a right carved out of the 
proprietary estate of the Zamindar by the operation of the statute, 
as indeed it might have been by grants from the landlord himself. 
That such was the nature of the right of occupancy intended to be 
conferred by the Legislature upon tenants of twelve years’ standing 
seems to me to be clearly shown, not only by the general provisions 
of the Rent Act, but by the express language of a clause in s, 9* 
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That clause lays down that ‘ when any person entitled to such last 1892 
mentioned right dies, the right shall devolve as if it were land/ ~ Lfkobaj 
M oreover, as shown by s 8, the tenant acquires the right of occu- Si^gh 
panev not only by virtue of his own cultivation, hut also by virtue Rai Sijsh. 
of the continuous cultivation or occupation of the land by the 
person from whom he inherits. Under s. 9 the right is capable of 
devolution by inheritance and also of transfer by act of parties, but 
both these capabilities are subject to the limitations provided by 
that section. It provide s that the right of occupancy shall not c be 
transferable by grant, will or otherwise, except as between persons 
who have become by inheritance co-sharers in such a right.’ These 
limitations, however, do not alter the nature of the right so as to 
Jake it from one class of rights recognised by jurisprudence into 
another class. Therefore, according to my view, the bolding of an 
occupancy tenant must, for the purposes of the present question, 

1 e regarded as land, or any other real and substantive interest in 
immovable property. If any light can be thrown upon this questoa 
by the provisions of the laws other than the Kent Act Itself, I should 
say that the rules of procedure in regard to the territorial jurisdic- 
tion and limitation applicable to a suit by an occupancy tenant for 
recovery of possession of his holding from a trespasser proceed upon 
the principle that the tenant’s right Is immovable property and 
must be treated as such for purposes of procedure.” 

I have quoted these long passages from my long judgment for 
no reason other than that of showing the principle upon which my 
judgment proceeds, namely, the appreciation of what the Legisla- 
ture intended by the right called occupancy tenure. The judg- 
ment unhappily was a dissentient judgment, as this one Is, but I 
still adhere to the views I then expressed In connection with, not 
the recognition, but the creation of the right of occupancy. It 
is a matter of the history of legislation to which I as a J udg© 
can refer, namely, that it was the policy of Government at the 
time expressed by its legislative enactment of 1859, soon after 
the troubles of 1857, that persons who w^ere In possession of the 
land must not be easily ousted, that difficulties must be placed m 
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the power of landlords andzamindars for procuring the ouster, and 
therefore, not with the consent, not with the desire, but indeed 
against the wishes of the zamindars, namely, landlords, the Act 
No. X of 1859 was passed conferring the right, whether created by 
custom or by dint of twelve years 5 possession. The right thus 
created was a right intended to devolve like land. It was not 
intended to vest like land. The object of the Legislature was 
simply to keep a certain class of population which cultivates certan 
parts of the land on the soil. It is not for me to say whether the 
policy was right or wrong, but it is clear from the history of legis- 
lation that this was the object of the Legislature. Therefore two 
consequences followed ; one was the conferring of the right, and 
the other was to disable a party who held such right from being l 
able to transfer it, though he might wish to do so as much as he 
could. The agricultural population of India is a population which 
has not enough advancement of mind to understand its own 
interests, and it is obvious to me, reading through the whole his- 
tory of the legislation, that it was intended that no man by his 
want of prudence, being an agriculturist, should cease to be the 
tenant of the land by transferring it. This is clear from s. 9 of 
Act No. XII of 1881. 


Now this being the nature of the right, the exact question 
before me becomes simple, and it is this : is the misbehaviour or 
imprudence or extravagance of an occupancy tenant to be any rea- 
son for the ouster of his son or any other person upon whom the 
tenure would devolve within the meaning of s. 9 of the Bent Act ? 
So far as I am concerned, I have absolutely no doubt that such was 
not the intention of the Legislature. When an occupancy tenant 
who cannot be turned out by the landlord at his will, and in the 
way of turning him out difficulties and use of formalities required 
by the enactment are placed, chooses to misbehave and to die before 
paying up the rent due from him, his sins do not fall upon his son 
or his heirs, because, although the tenancy is an occupancy tenure 
and devolves like land, yet an occupancy tenure in this country 
was created to prevent such contingencies. It wus so created 
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because, unhappily, the agricultural population of India has net 1S93 
yet advanced enough to understand its own interests, otherwise Le£HSA 7 
t bere is no reason either of legislative or other consideration which smoh 
would take away from a men the power of conveying his own ^ s ^ GHi 
rio-hts such as those in an occupancy tenure We know that m 
England a lease-holder can convey land, and the assignee takes 
subject to all the conditions of the lease, subject to all the impedi- 
ments and legal liabilities which the lease was subject to. 


But such is not the case in regard to occupancy tenures, and 
any questions which arise in regard to covenants running with the 
land as they are called, do not apply to this right because it 
doesnot devolve like any other land. The right is personal to 
the man, namely, the present defendant. He derives it by reason 
of certain qualifications which are required by the aw, namely, 
by reason of their being father and son, hut the fact that this 
qualification is reqnired by the statutory right does not create any 
nrivity of land between himself and his father qua a tenant. 
The tenancy is free to deyolve upon him by dint of the statute 
because if the statute meant to render him liable, the word used 
would haye been inherit and not devolve as it is m s. 9 of the 


Bent Act. 


But this is not, in my opinion, the intention of the Legislature, 
and I hold that upon the death of an occupancy tenant those who 
succeed him in the tenure have no privity with the deceased 
tenant, but that they derive a right independently tor themselves 
by reason of being qualified for the statutory right which s. 9 of 
the Bent Act contemplates. It follows therefore that no covenants 
made by the predecessor in the occupancy tenure and no obliga- 
tions incurred by him can fall upon his successor. 


In laying down this rule some difficulty may arise over transfer- 
able occupancy tenures such as those contemplated by s. 7 of the 
enactment. I have no difficulty, so far as I am concerned, in 
explaining the incidents that may arise in regard to that class of 
tenures and extending the same principles as those upon which I 
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am dealing with this case, but the question under that section 
does not arise here. 

Now, how does the matter stand ? The matter is that Amar 
Singh, an occupancy tenant, died, leaving, I do not know whether 
he left other property, a debt due by him to the plaintiff, land- 
lord. The debt was a subsisting one for which remedies are 
apparently provided by the Rent Act (Act No XII of 1881) by toe 
summary procedure of the Act so long as he lived. Those 
remedies were never employed against him. His crops which were 
liable primarily for the payment of rent were never distrained. No 
remedy such as the enactment confers was ever sought for by the 
landlord, zamindar. The man died, and the question is whether 
upon his death his sons could be brought into the Rent Court for 
being dealt with as if they were Amar Singh themselves. 

I have no doubt they cannot. The enactment itself specifically 
deals with remedies, and where it creates rights it is most anxious to 
define them. There is not one word in the enactment to show that 
suits such as those contemplated by s. 93 or s. 95 of the Rent Act 
are to be instituted against the heirs or representatives or other 
persons other than the original tenants. Reliance has been laid 
upon the last paragraph of s. 112 A of the Rent Act, which says 
that “ when a defendant dies and the suit is continued against his 
legal representative, it shall, us regards him, be deemed to hav$ 
been instituted when it was instituted against the deceased 
defendant.” 

I am, however, relieved from the difficulty of considering this 
matter, because in this case admittedly the suit was commenced 
after the death of the tenant, the tenant being never a party to the 
suit, and the quarrel, the subject of the reference, relates to a 
dispute between a man who at one time was subject to the juris- 
diction of the Rent Act and* his landlord. Notwithstanding the 
section, a son or other successor to an occupancy tenant may possi- 
bly raise pleas in an action of this character as the legal representa- 
tive, upon the ground that the cause of action does not survive. 
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Be it as it may, the immediate question before me is whether 1802 
the Civil Court has jurisdiction in regard to the dispute as ~l*kheaj 
represented by the pleadings of the parties and as it is before me. Sixes 
Now, in the case of Mahadio Singh v. Bechu Singh (1) I took some JRai Singh. 
trouble to explain how the provisions of a general enactment are 
to be considered as imperative till it is shown that by special enact- 
ment the power of jurisdiction is taken away. The general enact- 
ment is the present Code of Civil Procedure (Act No. XX Y of 1 882), 
and it can, as such, of course be abrogated by any special enactment, 
but in s. 11 it says that the Civil Courts “ shall have jurisdcition 
to try all suits of a civil nature excepting suits of which their 
cognizance is barred by any enactment for the time being in force. 5 * 

Now th re is a maxim of law which says that special enactments 
may abrogate the general enactments. The abrogation her© which 
Mr. Con lan relies upon lies in s. 93 of the Eent Act (Act No. XIl 
of 1881) and in the point now before me relates to clause (a) of the 
section, because the first part of it is clear enough as to the ouster 
of jurisdiction. 

The difficulty then is, is the present suit a suit for arrears of 
rent ? It was contended, and, 1 may say, with much emphasis, by 
Mr. C onion that the word “ rent 55 being used there is generic, that 
therefore it must be taken to mean not only rent due actually by 
the occupancy tenant now in possession, but also by his ancestor, 
so that a suit of this nature is a suit of this character within the 
meaning of this section which must be dealt with, because the occu- 
pancy tenure being under s. 9 a tenure which devolves like land, 
a great-grandfather dies, a grandfather dies, a father dies and 
the son is in possession, then under the enactment, as th© necessary 
legal result of Mr, Gonkn’s argument, th© Eent Court has 
power to deal with liabilities as to arrears of rent, to deal with 
questions which may involve the administration of various estates 
which I have considered for bringing out the point of law. 

, There is one more point in the matter, and it is this. If the 
word u rent 39 did xoean as Mr. Cordon argued it meant, I should 


(1) LL. Em 13 AIL, 22*. 
55 
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Lekheaj tl10 word U rent ” * 8 nof; 06 understood in the English sense of 
Singh rent nor is it the same as “rent charge,” which again is a most 

Bai- Singh. complicated term of the English law, but -it must be understood as 
rent within the meaning of the Rent Act. To understand what 
“ rent ” means and what may be the meanin g within the meaning of 
.the statute, we must consider the several remedies provided by-law 
for recovery of rent. In regard to this matter I may perforce refer 
to the ruling in Warts All v. Muhammad Ismail (i) , where I 
had the misfortune of differing with Mr, Justice Oldfield in regard 
to the meaning of the word " rent ” There it was actually con- 
tended and actually held by my learned oolleague that mimicry 
was rent within the meaning of the enactment, and that because it 
was rent, therefore, all the rules applicable to the recovery of rent 
were applicable to that case. I have in this case also the misfortune 
of differing from my learned brethren. 

This being the difficulty which arises over the question as to 
the definition of rent, we may refer to the provisions of clause (2) 
of s. 3 of this somewhat loosely drafted enactment. There rent is 
defined in the following words 

44 4 Rent 7 means whatever is to be paid, delivered or rendered 
by a tenant on account of his holding, use or occupation of land.” 

Now this being so, I have been unable to conceive upon what 
ground it can be held that the word “ rent ” as used in clause (a) 
of s. 93 of the Rent Act can be understood iu any sense other than 
that in the definition. Now what is rent is rent dneby the tenant 
and not by his heirs, on account of his holding, not on account of 
his heirs 5 holding, use or occupation of land. Similary the suit con- 
templated by s. 93 (a) is a suit which can be against the tenant 
himself and not against his heirs, and indeed this is the principle 
of the ratio upon which the Full Bench of this Court proceeded in 
Ahm ad-u d»din Khan v. Majlis Rai (2) over a cognate question. 

Now 1 have eaid enough to show that for the purpose of maintain- 
ing an action under s. 9*3 {a) of the Rent Act (Act No. XII of 1S81) 
0) x L* 8 All., m. m I* L. E,, 5 All., 438. 
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it is. not a suit for rent, because for purposes of the enactment the 
defendants were not the occupancy tenants* of the land during 
the period for which the rent is claimed. Amar Singh’s death may 
or may not render his estate liable for payment of what was due 
from him by. reason of the occupancy tenure* but it is a question 
which is not excluded from the cognizance- of the Civil Courts of 
'Judicature, because it is a question which may involve the adminis- 
tration of the estate, and is a question which the Rent Act does not 
contemplate should be committed to the summary trial of the 
Rent Courts* 

This being so, I respectfully think that the cause and dispute 
as represented in this case was a cause which did not fall within 
the purview of clause (a) of s. 93 of the Rent Act, and there was 
no abrogation of the general jurisdiction of the Civil Court and 
that therefore the cause lay where it should have lain under, the 
general law and procedure in a Court which can deal with the 
administration of estates and which can deal with questions of 
equities arising in the case. 

My answer to the question therefore is that Mr. Sabonaditre 
was right in the opinion that he had no jurisdiction as a revenue 
officer to entertain the suit, and that Mr. LaTouche, the Collector 
who differed from him, was wrong in holding that it was a suit 
capable of being entertained by the Rent Court. This is my 
answer to the reference. 

Edge, C. J. — This is a reference under s. 205 of Act No.fXII 
of 1881 made by Mr. Sabonadiere as the presiding officer of the 
Court of Revenue in which the suit to which the reference relates 
was pending. The ^reference was forwarded to the Court through 
the ■ medium of the Collector. The question which w© have to 
determine her© is, can a suit for arrears of rent be brought by the 
landlord against the person upon whom the right of occupancy 
nas devolved, the arrears having accrued during the lifetime of 
the prior occupancy tenant P The answer to the question in my 
opinion depends upon the construction of s. 93, clauar (^) of Act 
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1862 No. XU of 1881. The section, so far as it bears upon the ques- 
Lekhbaj ~ tion before us, is as follows 
Singh 

Bai Singh. “ Except in the way of appeal, as hereinafter provided, no 
Courts other than Courts of Revenue shall take cognizance of 
any dispute or matter in which any suit of the nature mentioned 
in this section mign be brought, and such suit shall bo heard and 
determined in the said Courts of Revenue in the manner provided 
in this Act, and not otherwise: (a) suits for arrears of rent, or, 
where rent is payable in kind, for the money equivalent of rent ? 
on account of land or on account of any rights of pasturage, forest 
rights, fisheries or the like.’* 


Now it is to be observed that according to the plain reading 
of the section no suit of the nature of a suit for arrears of rent 
on account of land can be brought in any Court other than the 
Court of Revenue. There is absolutely no limitation placed upon 
the wording of the section other than the limitation which is to 
be found in s. 1 of the Act, which limitation does not apply in 
this case. In my judgment the answer to the question merely 
depends on the question of fact, was or was not the suit which 
was before Mr. Sabonadiere a suit for arrears of rent on account 
of land ? It certainly, according to the plain understanding of 
the English language, with which there is nothing inconsistent 
in Act No. XII of 1831, was a suit for arrears of rent on account 
of land, that is, a suit in which the plaintiff sought a decree for 
arrears of rent which he alleged to be due to him on account of 
land. There is nothing in the section, so far as it relates to suits 
for arrears of rent, te indicate that the section applies only where 
the person suing was the person who was the landholder or land- 
lord at the time when the rent became due, nor is there anything 
in the section to indicate that the person to be sued in a suit for 
arrears of rent must necessarily be the person who occupied the 
position of tenant at the time when the rent, the arrears of which 
are sued for, became due. According to the plain English of the 
section it applies to all suits in which it is sought to recover arrearis 
of rent on account of land, that is to say, to all suits for rent ih 
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respect of holdings to which Act No. XII of 1881 applies, I 
would be content, so far as I am concerned, to rest mj judgment 
in this case on the plain reading of the section. But several cases 
have been relied upon in the course of the argument as hearing 
upon the question, and I think it necessary to point out here how 
far, if at all, they affect the question immediately before us. I 
think it is also advisable to point out, that there is in my judg- 
ment nothing in Act No. XII of 1881 which is inconsistent with 
the plain construction of clans© (a) of s. 93. 

The person who sues here is a landlord to whom the rent sued 
for became due. The person who is being sued is the present 
occupancy tenant of a holding held under the plaintiff, and is 
being sued in respect of arrears of rent which accrued in the life- 
time of his father, the then occupancy tenant, who died before 
the institution ofjthe suit. Eef erring to s. 9 of Act No. XII of 
1881, we find that a right of occupancy other than the right of 
a tenant at fixed rates devolves as if it were land. In what I 
shall say in this judgment it must be understood that when I 
refer to a right of occupancy I refer to such a right of occupancy 
as devolves under s. 9 as if it were land. Now what is such right 
of occupancy ? It is a right to occupy land subject, amongst 
other conditions, to the condition of paying the rent which may 
be payable for the time being in respect of the land. The right 
of occupancy cannot be regarded as a right to occupy the 
land independent of the condition for the payment of rent, and 
when a right of occupancy devolves under s, 9, it appears to me 
that it devolves in its integrity, that is to say, carrying with it, 
amongst others, the condition as to payment of rent. The per- 
son upon whom the right of occupancy devolves is not bound to 
accept the tenancy, but, if heroes accept it, he, in my opinion, 
must accept it subject to its burdens, and one of those burdens 
is the legal liability to pay the rent which is in arrear and a suit 
for which is not barred by limitation. 

If SU ch person elects not to accept the right of occupancy his 
liability would be limited to that of a legal representative to 
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whom assets had come. I think it would be correct to say that 
*he condition to pay rent due and in arrear, which was part of the 
contract of occupanoy* followed the land and affected the person upon 
whom the right of occupancy devolved and who accepted the posi- 
tion of an occupancy tenant in succession. It is obvious to iny 
mind that the Rent Act contemplates that a landlord shall have a 
remedy by way of ejectment in case of non-payment of rent by 
his tenant where the tenant is an occupancy tenant. But in order 
to exercise the right of ejectment, which in such a case could only be 
done under Act No. XII of 1881, it would be necessary for the 
landlord to first obtain a degree for the rent in arrear. The decree 
which would enable the landlord to apply for ejectment is a decree 
for rent in arrear passed by a Court of Revenue, and not by a Civil 
Court. Consequently, if the landlord in the present case was com- 
pelled to bring his suit iu the Civil Court and has not got his right of 
suit in the Court of Revenue for the rent which became due in the 
lifetime of the deceased occupancy tenant, and which is still in arrear 
he might lose those arrears by reason of there being no assets, and yet 
never could obtain, under the present condition of the law, a decree for 
the rent so in arrear, upon which he could apply to the Court of Reve- 
nue to eject the occupancy tenant in possession upon whom the right 
of oecupanoy has devolved under s. 9 of the Act. In such a case, 
and if the law is as it has been contended it is, the landlord might 
be left without any remedy. He could neither obtain payment 
of the rent due by the deceased occupancy tenant and in arrear at 
his death, nor obtain possession of the land which was held on 
the condition that the rent payable for it should be paid. To my 
mind those considerations suggest that it Was clearly the intention 
of the Legislature* as indeed they expressed it, that all suits for 
arrears of rent should be entertainablebythe Courts of Revenue, and 
by the Courts of Revenue only, no matter who might be the parties 
to those suits. It was suggested in the course of the argument 
that if a Buit for arrears of rent against the legal representative 
of a deceased ocoupancy tenant was enteriainable in a Court of 
Revenue it might be necessary for that Coujrt to enter into an inquiry 
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as to the assets and as to other matters which a Civil Court would ism 
be the more suitable tribunal to deal with. But s. 1I2A eon- 
templates the carrying on of a suit on the death of the tenant and Sihgh 
the carrying on of the suit by making his legal repiesentative a Bjli 
party to the suit as defendant. Further, s. 161 of Act No. XII 
of 1881 obviously means that where a decree under the Act has 
been obtained and the judgment-debtor has died before execution, 
his heir or other representative may be made a party for the pur- 
pose of enabling the judgment-creditor to execute his decree, so 
that in either of these two cases it is possible that a Court of 
Revenue might have to consider the very matters which. It is sug- 
gested, can only properly be considered and dealt with In a Civil 
Court. Shortly, in my opinion, according to the Act, the occu- 
pancy tenant in possession who has accepted the occupancy holding 
is liable to be sued for arrears of re it not barred by limitation 
which accrued in the lifetime of the person from whom the right 
of occupancy has devolved upon him. I shall now shortly refer 
to some of the principal cases which were cited before us In the 
argument. The first case to which I shall refer is Jyeperkaeh v. 
Shetcpurskad (1). In that case as the law then stood It was held 
that an assignee of rent could only sue to recover the rent which had 
been assigned to him by bringing his suit in the Court of Revenue, 
and that the Civil Court could not entertain such a suit. That 
is in accordance with the principle which, in my judgment, under- 
lies Act No. XII of 1&81, namely, that all suits of the nature of 
suits for arrears of rent must be brought in the Court of Revenue 
and in the Court of Revenue only. In the ease of Mata Been 1 Thobty 
y. Ckundee Deem Boohey (2) the plaintiffs, who were recorded 
proprietors of a share, sued after their father died, under Act No. 

XIV of 1863, to recover profits which had accrued before their 
father’s death. Sir Robert Stuart, 0. J., and Spankie, <L, differed ; 

Stuart, C. J., holding that the suit was maintainable in the Civil 
Court only, Spankie, J., holding that the suit was maintainable 
in the Court of Revenue only. In the case of Mata Been v. Chundee 

0 ) F.-W. P., S. D. A., !*p., 1864, VoL I, p. 230. 

(2) &.-W, P,, H. C. Rep., 1S74, p. 1.8, 
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Veen (P it was decided that a lambard&r was not chargeable in the 
Court of Revenue in respect of profits which had beoome due and 
payable at a time prior to his appointment, althongh he succeeded 
his father in the office. The case apparently turned on the word- 
ing of a clause in Act No. XIV of 1863 which related to suits 
by cr against lambard&rs. In the case of Wazlr Muhammad v. 
Amanat Khan (2) it was held that the heirs of a deceased lambar- 
d&r could not sue to recover in respect of revenue paid by the 
lambarddr. The decision turned on the wording of clause (g) of. 
s. 93 of Act No. XII of 1881, which apparently relates solely to 
suits by a lambarddr himself, and not by his heirs. It was in my 
opinion a perfectly right decision having regard to the clause which 
applied in the case. The next case to which we were referred 
was the case reported in the note to the case of Bhikhan Khan 
v. Ratan Kuar (3). It was a suit by a co-sharer, not apparently 
against the lambarddr, but against a person who had intermed- 
dled by dealing with the profits of the mahdl. The case in my 
judgment depended on some of the clauses of the Rent Act 
then in force, and has, so far as 1 can see, no bearing upon the 
construction to be put on s. 93, clause (#), Act No. XII of 1881. 
I next come to a case which was much pressed upon us, namely, 
Ahmad-ud~din , Khan v. Majlis Rai (4), in which it was decided 
that a suit by the heirs of deceased co-sbarer against the heirs of 
a deceased lambardar for money claimed as profits due to the 
deceased co-sharer by the deceased lambardar was a suit which was 
cognizable by the Civil Court, and not by the Court of Revenue. 
Now that decision turned upon clause ( h ), s. 93 of Act No.-aVTII 
of 1873, in which the word introduced into Act No. XII or 1881, 
namely, “ recorded” was not to be found. I may say that I am 
of opinion that the co-sharer mentioned in clause (h) of s. 93 
of Act No. XVIII of 1873 meant recorded co-sharer. 

I entirely agree with the decision that a suit by a person who 
was the heir of a recorded co-sharer, but was himself not a recorded 

(1) N.-W. P., H. 0. Bep., 1870, p. 64, (3) I. L, R., 1 AIL, 612. 

12) Weekly Notes, 1883, *p. 172. (4) I L B., 6 All » 438. 
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co-sharer, did not lie in the Courts ol Revenue lor profits. That 
case, as most of the others, turned upon the special word- 
ing of clauses which do not apply to the suit in the present ease. 
There were one or two other authorities referred to in the course of 
the argument to which I do not think it necessary to refer in my 
judgment, as they have no direct bearing on the question before us, 
and as I think that the answer to the reference is really to be ascer- 
tained by the plain construction of clause (c), s. 93, Act No. XII of 
1881. 1 would accordingly answer the question by saying that the 
suit in question is one not cognizable by the Civil Courts and is 
cognizable by the Courts of Revenue only. 

Tyrrell, J, — I entirely concur with the learned Chief Justice. 

Knox, J. — The question put to us for answer is whether the 
Revenue Courts have jurisdiction in suits for arrears of rent which 
may have fallen due during the lifetime of a deceased tenant and 
which may be claimed by the landlord from the persons who have 
succeeded as tenants by inheritance, and not by survivorship The 
question does not in terms refer to the fact that it is a question 
which has arisen out of a suit brought by a landlord against a 
tenant with right of occupancy, or rather the successor to such tenant, 
tut it is evident from the reference, and it is with regard to such 
case alone that I make the answer, and my answer would be that 
the Revenue Courts alone have jurisdiction. It is beyond all doubt 
that s. 93 of Act No. XII of 1881 confers upon Courts of Revenue 
the jurisdiction to take cognizance of any dispute or matter which 
may arise between the landlord and tenant having a right of occu- 
pancy when such a matter relates to arrears of rent, and I do not 
think that I am forcing the language of the Act at all when I un- 
derstand from it that the Act confers jurisdiction over all disputes 
relating to matters of rent between persons who at the time when 
the suit is brought are holding towards each other the position of 
landlord and tenant. It follows from this that the jurisdiction of 
the Civil Courts is prima facie and in terms excluded from taking 
cognizance of such suit. Now this being so, is there anything as 
contained in s. 93 ox elsewhere in the Act to take such a suit as 
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this which has been made the subject of this question out of the 
revenue jurisdiction P I can find no such provision. 

It has, however, been contended that the successor by inheritance 
to a deceased tenant, whose tenure was of the class referred to in and 
contemplated by s. 8 of Act No. XII of 1881, is not the tenant of 
the landlord so far as arrears which accrued due from his prede- 
cessor in interest are concerned, and it is then contended that the 
Revenue Courts are deprived of jurisdiction. It seems to me that 
to concede such a construction of the language contained in s. 93 
is in effect to place a limit upon language whioh is in terms very 
wide and a limit which was not contemplated or intended by the 
Legislature. The claim of a landlord for arrears of rent brought 
in this form can only, and must always, be a suit for arrears of 
rent against whomsoever it may be brought. The person sued as 
defendant may indeed plead in answer that he is not the tenant of 
the plaintiff and has never attorned to him, and if it be so found 
the jurisdiction of Revenue Ccurts fails. But if the pleadings dis- 
close that the defendants had succeeded to the position of the tenant 
by the time the suit has been brought and had accepted the liability 
of the tenant to the plaintiff as landlord, the question must still 
retrain whether the defendants had accepted the liability to arrears 
of rent which accrued due before his tenure commenced. But on 
such pleadings in my opinion the suit will still be a suit for arrears 
of rent, and being such a suit no Conrt other than a Court of 
Revenue can take cognizance of it. It will be in fact for the 
Revenue Court, and the Revenue Court alone, to determine whether 
the defendant before ub is or is not liable for the sum claimed as 
arrears of rent. 

4 I am fortified in this view by the history of the past legislation 
on the question of landlord and tenant. So far as I can discover, 
from the earliest times in whieh the question has been made the 
matter of legislation by the English Government, all matters in 
dispute touching arrears of rent between landlords and tenants 
were removed from the ordinary jurisdiction of Civil Courts and 
nntde the subject of special enactment. There was indeed one 
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attempt made, and only one, so far as I can find, to place suits of \W2 
this kind cn the same footing as ordinary civil suits. It was in "~Xeehi 41 ~" 
Regulation XVII of 1793, and the f nly preference given to suits of Swgh 
this nature was that they were invariably to be beard and deter- g AI Simqm, 
mined prior to any suits of other kinds which might be then pending 
before the Courts. It was, however, found that this expedient 
was of no practical value where the object was to provide speedy 
remedy. Regulation XLY of 1795 in its preamble states that there 
had been found in the Regulations as they then existed defects 
tending to screen oppression and dishonesty on the one hand and 
to discourage moderation and good faith on the other, and it was 
essential to the prosperity of the country and the punctual collection 
of the public revenue that landholders and farmers of land should 
have .the means of speedy remedy for recovery of rent, special pow- 
ers were sanctioned by law which enabled landholders to recover 
rent without the delay and expense necessarily attending a law- 
process for the recovery of every arre&r. This expedient, however, 
failed also, and Regulation VIII of 1831 was placed upon the 
statute hook, which expressly provided that summary claims connect- 
ed with arrears of rent should be preferred in the first instance to 
Collectors of Land Revenue. After several intermediate Regula- 
tions bearing upon the subject and with the same end in view, Act 
No X of 1859 was enacted. Act No. X of 18 >9 was not an Act cur- 
tailing the powers of Collectors, but, as its preamble shows, it was 
specifically enacted to extend the jurisdiction to Collectors in connec- 
tion with the demands of rent and other questions connected with the 
same, and thus we come to an end of what was known as the sum- 
mary jurisdiction and summary rights. Act No. X of 1859 and the 
Acts which follow it are acts providing elaborate and special 
machinery for the trial of rent suits amongst other matters* Act No. 

X of 1859, jso far as the provisions contained in it for recovery 

of arrears of rent are concerned, and they will be found in s* 23 
of the Act, will be found to differ in no material way from Act No. 

X.YIH of 1873, which is. described as an Act for the consolidation 
and amendment of the law relating to recovery of rent. Act No. 

XII of 1881, which is the enact ment at present in f oxee r is described 
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as an Act to amend the law relating to recovery of rent. But 
•I find nothing in any of these Acts which encourages the view 
that the ample and express jurisdiction which was conferred upon 
Collectors of Land Revenue by Act No. X of 1859 has been xo any 
wav curtailed or restricted. The object of all the legislation was 
over and over again described in the Regulation as being the pro- 
motion of peaceful and equitable relations between the superior 
Tnd inferior classes of agricultural population and the supply of 
urompt remedies for the differences which would otherw.se impede 
Xe punctual realization of the Land Revenue. Moreover it seems 
to me that the view I have taken is consistent with the view which 
was taken, both in these Provinces and m Lower Benga., when 
Act No X of 1859 was for many years in force. Both the Calcutta 

Hi ff h Court and this Court appear to have entertained no doubt 

as to the jurisdiction of the Revenue Courts to determine suits 
relating to arrears of rent, even in cases where the plaintiff might 
not he the then landlord, but an assignee of or holding some i sum] ar 
position from the landlord. Thus I find that m 1865 the Cal- 
cutta High Court in the case of Ashootosh Chuckerbutty v. Banee- 
madhub Mookerjee (1) held that the Revenue Court ha* 
jurisdiction, even when the defendants pleaded that the claim was 
not one for rent, hut for money due upon contract, and therefore 
beyond the cognizance of the Revenue Court. The case was one 
in which the defendant had covenanted in his kabaliat to become 
liable for certain outstanding rents due before he had taken the 
lease Then there is the case of Benod Behary Mookhopadhya 
v Beer Narain Boy in the same volume, page 46, in which 
that Court held that the Revenue Court had jurisdiction where a 
rent decree had been purchased from the landlord and the pur- 
chaser of the decree found it necessary to continue the litigation m 
the rent Court. There is a case in which the Sadr Diwani Adalat 
of these- Provinces in 1865, namely, in the case of Hosmn Ah Beg 
v. Ashruf Ah Beg (2) held that a sharer in possession of his share 
at the time of his suit may claim in the Revenue Court the profits 

(1) Revenue, Civil and. Criminal Reporter, Vol. I, P« ^6. 

(2) N.-W* P., S« D. A. Rep., 1865, p. 221* 
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of his share for a previous period during which he was not in pos- 
session. There are other ease s to the same effect, but I only quote 
these by way of analogy. For these reasons I agree in the an- 
swer given by the learned Chief Justice. 

Straight, J« — I only wish to say this, that though my mind 
is not wholly without doubt, I am not so sat isfi ed as to the correct- 
ness of the contrary view as to justify me in differing from the 
majority. 


Before Sir John Edge, Et., Chief Justice, Mr. Justice Straight, Mr, Justice 
Tyrrell , Mr* Justice Makmood , and Mr . Justice Knox. 

ALI ABBAS and another (Plaintiffs) v. 3LALKA PEAS A I) 
(Defendat).* 


Regulation Iso. XVII of 1806, ss. 7 and 8 Mortgage by conditional sale— 

Foreclosure-Pre-emption, suit for— Limitation— Act XV of 1877 

{Indian Limitation— Act) sch . ii, art. 120 . 

Where a mortgage by conditional sale bad been duly foreclosed in 
accordance with the procedure laid down in ss. 7 and 8 of Regulation XVII 
of 1806 and at the expiration of the year of grace a portion of the mortgage 
money remained unpaid : — held in a suit for pre-emption of ihe mortgaged 
property that the title of the Conditional vendee became absolute on the 
expiration of the year of grace? and that the plaintiff’s right of pre-emption 
accrued and limitation began to run against him from the expiration of 
such year of grace. Forbes v. Ameerconissa Begum (1) distinguished: 
Raisuddin Chovsdhry v Khodu Newaz Ck&icdhry (2); Joikaran Rai r.Ganga 
Dh art Rai (3) ; Moonshi Syud Ameer Ali v. Bhabo Soonduree Delia (4) ; 
Mohunt Ajoodhya Rooree v. Sohun Lai (5) ; Jeorakhun Singh y. JETookum 
Singh (6) ; Ruddree Doss r. Durga Per shad \7) ; Mussamai Tara Xmmwmr 
v. Mangri Meta (8) ; Eazari Ram v. Shankar Dial (9) ; Tawakkul Rm r. 
Lachman Rai (.0) ; and Ajaib Xath r. Mathura Prasad (11) ; referred to. 
Prag Chauhey v. B ha fan Ckaudkri (12) ; Rasik Lai v. Gajraj Singh (13) ; 
and TJdit Singh v. Padaraih Singh (14) overruled. 


This was a reference made to the Full Eench by Tyrrell and 
Knox, JJ. The facts of the case sufficiently appear from the 


order of reference, which is as follows :* 


(1) 10 Moo. I. A., 340. 

(2) 12 G. L. R., 479. 

(3) I* L. R., 3 AH., 175. 

(4) 6 W. R c. r, 116. 

(5) 7 W. R. c. s., 428. 

(6) S.-W. P. H. a Rep., 1868, 

(7) N.-W. P. EL. C. Rep., 1870, 


(8) 7 B. L. B., App., 114. 

fS) I. L. Rig 2 AIL, 770. 

(10) I. L. R., 6 All., 344. 

(11) L L. R., II AIL, 164. 
(12| I. L. R., 4 AIL, MU 

k 358. (13) LLE..4 AIL, 414. 

. 284. (14) I. U. R., 8 All, 54. 


* Reference .in Second Appeal So, 749 of 1889. 
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Tyrrbjx and Knox, Jj. — T his appeal has arisen out of 
a pre-emption suit brought by the appellant against the! res- 
pondents. There are two appellants, the father and a minor son. 
At the time the suit was brought Syed Ali Abbas the father, was a 
recorded co-sharer in' the mah&l to which the contested property 
belongs. The second appellant* his minor son, Ghulam Haidar, 
who is joined with him in the suit, is said to have obtained the 
property now in controversy by gift from the other plaintiff pen - 
dent Ute . The defendant, respondent, is the conditional vendee 
from a co-sharer of the plaintiff under a deed of conditional sale 
executed in favour of his (the defendant’s) father, Kbushhali, onthe 
12th of August 1872. Under the terms of that deed the respondent, 
or rather his father, was put in possession of the land, the subject 
cf the conditional sale. On the 4th of August 1873, this vendee 
applied under Regulation XVII of 1806, s. 8, for a notice of fore- 
closure againt his conditional vendor. On the 27th of August 1874, 
the year of grace contemplated by the above section expired, buttbe 
conditional vendee took no steps to obtain an order of foreclosure 
in the terms of the last paragraph o£ s. 8 of the Regulation until 
the 17th of February 1885, upon which date he moved the District 
Judge of Allahabad to give him an order in the terms of s. 8 of 
Regulation XVII of 1806. On the 9th of March, the District 
Judge of ATahabad having found that notice had been duly issued 
under the Regulation to the vendor, and . that the year of grace 
had expired on the 27th of August 1874, without any payment by 
the vendor to the vendee, gave-to the conditional vendee the fore- 
closure order he sought for. The conditional vendee, for reasons 
which are not disolosed, although he had possession of the property, 
brought a suit, apparently to mature and establish his title against 
his vendor, on the 26th of March 1885, that is to say, a few weeks, 
; ^after,;he had obtained the foreclosure order, and on the 16th of May 
1885, he obtained a decree. The appellant here claiming to pre- 
empt the property which was the subject-matter of the conditional 
sale, instituted the present suit on the 9th of September l£86. It is 
conceded on both sides that the limitation of art, 120 of sch, ii of 
Act No. XV t of 1877 is applicable tp this case* 
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The question therefore arises whether or not this suit has been 1893 
brought wbhin six years of the date when the right to bring the Al1 at bis 
suit accrued. The suit is based on a provision in the tcapo-ul-an ^ ^ 
to the effect that “ co-sharer’s have a ru ht to pre-empt in cases of Peasad. 
sale by a co-sharer.” When did the sale in question take place? 

Should it be deemed to have taken place on the 27th of August 1874, 
when the year of grace expired, or on the 9th of March 1885, when 
the District Judge gave a foreclosure order under s. 8 of Regula- 
tion XVII of 1806, or on the 16th of May of 1885, when the vendee’s 
title was perfected by a final decree made in the suit in that behalf 
between himself and his vendor t 

Both the Courts below have defeated the pre-emptor upon the 
ground of limitation, holding that time ran against him from the 
27th of Augnst 1874. Mr. Sundar Lai, on behalf of the appellant, 
contends here that no complete, absolute or full title was vested in 
the conditional vendee in respect of the property m suit prior to the 
16th of May 1885, when he obtained a decree in the controversial 
suit for declaration of Lis right as absolnte vendee from the Civil 
Court. In su; port of his contention Mr. Sundar Lai relied upon 
the ruling of this Court in Pray Ckauhey v. Bhajan Chaudhri (1), 
where it was held by the late Mr. Justice Oldfield that the termi- 
nus a quo for a suit of the character of the suit now before ns is 
to be found in the date of the decree which declared the complete- 
ness and maturity of the title of the conditional vendee, and not 
from the date of the expiry of twelve months from the date of the 
notice issued by the District Court in its ministerial capacity under 
the Regulation, or from the date of the foreclosure order made by 
the District Judge. Mr. Sundar Lai also relied upon the ruling 
in Udit Singh v. Fadarat Sinyh (2), and we understand that he 
was in a position to refer to some few other authorities in the same 
direction. But as we intimated to him that we mean to refer the 
question in issue to a Full Bench, he preferred to reserve them for 

the present. 

(5) 1. L R., 4 All, 291. 


(2) I L R ,4 AH., 64. 
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1892 In' support of the respondent’s ease Mr. Mam Prasad cited the 

— _ following authorities: — Tawakkul Mai v. Laohmun Mai (1) ; Ashik 

Am Abbas ^ ^ Mothura Eandu (2) ; Razari Mam v. Shankar Dial (3); 

Buddree Doss v. Durga Pershai (4) ; Jeorakhun Singh v. Rookum 
PBA3AD ' singh (5) ; Bigombur Misser v. Mam Lai Moy (6) ; Moonshee Syud 
Ameer Alt v. Bhabo Soonduree Debia (7) ; Mohunt Apodhya Poores 
v. Sohun Lai (8) ; Musammat Tara Eunwar v. Mangri Meea (9). 

Mr. Mam Prasad tells us explicitly that he relies upon the date 
of the 27th of August 1874 as the terminus a quo for this suit, 
and he contends that a suit for pre-emption brought more than six 

™ alter that date “ Wd ly lin ““ , ° Q “* ”7 

Ur. foreclosure order, end rightly to our opinion ; for it » 

pretty obyiou. that although proceeding. under 8. 8 of Begulat.on 
?VU of 1806 had be.ni.et on foot to 1873, yet when the epphe 
tion eras made in March 1885, and the foreel«ui. order ws. given 
to the ..toe month by the District Judge under s. 8 of the sard 
Reeulation, the order was toade without jurisdiction: for the 
Regulation to queetion had been repealed in its entirety by Act 
No IY of 1882, and under the Full Bench ruling “ 

ss u - «- — * 1 £ 

oZtSuSwantedi and we may ob.erv. tout fe 
•t ynhinb he brought in the year 1885 was not a suit which 
"cLd have brought under the Transfer of Property Act, nor was 
Z decree given to him a decree which could properly be made 
a suit brought under the Transfer of Property Act. 

However that may be, the only qu e sti o n now h efore US is 
■whether the limitation of art. 120 is to be calculated from th 2. 
of August 1874, when the year of grace expired, or from 

^decree oJ the 16th of May 1885. There can be no doubt 

t> a in oj a (61 I. L. R* M Oalo., 761. 

S SSi 1*70, P. 284. <g 7 B L R., W*- 
(.6) N.-W. P.H. C. Rep., 1868, p. 368. (10) I. L. R*. 6 A ’’ 
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that there has been considerable conflict of oplnlog upon this point 
between different Benches of this Court. It is well to mention ’ 
here, so as to clear the ground, that there Is no question In the pre- 
-sent ease 1 of want of notice on the pre-emptor’s part of the fact of 
the conditional sale of 187*2, or of' the fact that a notice for fore- 
closure had been applied for and obtained, or of the fact that the 
year of grace was about to expire. This Is shown by the proceeding 
No. 19 upon the record of this suit, dated the 19th of August 1874, 
in which the pre-emptor intervened in the foreclosure proceeding 
and made certain objections which were disposed of by the District 
Judge. We think that it is desirable that a Full Bench should 
determine the question whether in respect of a pre-emption suit 
brought' after the passing of Act No. IV of 1882 in respect of a 
co- sharer’s transfer by way of conditional sale to a stranger of his 
rights in a mahal in 1872, and in respect of which foreclosure 
proceedings had been initiated under Regulation XVII of 1806 
the terminus a qua under s. 120 is to be found in the date of the 
expiry of the year of grane© in such proceedings, or In a decree in 
a suit brought between the conditional vendee and the conditional 
vendor to establish the former’s absolute title to the subject-matter 
of the conditional sale. 

We refer this question accordingly. 

On the case coming before the Fall Bench the following judg- 
ments were pronounced. 

The Hon’ble Mr. Spankie and Pandit Smdmr Lai, for the 
appellants. 

Munshi Ram Pras&d, for the respondent. 

Edge, 0 J.— The suit out of which this appeal and reference 
have arisen is one for pre-emption. On the 12th of August 1872 
the then owner mortgaged his share by way of a mortgage by con- 
ditional sale. On the 27th o! August 1873 a notice or parwmm 
in accordance with s. 7 of Regulation XVII of 1808 was duly 
served. On the 27th of August 1874, *the mortgage-moneys not 
having been satisfied, s. 8 of that Regulation applied. Nothing 
further appears to have been done till the 17th of February 1885, 
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1832 when an application was made to the District J udge to draw up an 
Ali Abbas order completing the fcreclosurre proceedings commenced m 1878. 

Ka^lfa On the March 1885 the District Judge made what pur- 

Ibasad. ported to be the order asked for, On the 26th of March 1885, 
the son of the vendee brought a suit to establish his title as vendee 
under the foreclosure proceedings and the conditional sale of 1872. 
That suit was contested by the mortgagor, but on the 16th of May 
1885 the vendee obtained a decree declaring his title. On the 9th 
of September 1886 the suit for pre-emption now before us was 
brought. The question referred to us is whether, admitting art. 
120 of sch. ii of the Indian Limitation Act to be applicable, the 
right of the pre-empting plaintiff to sue accrued on the expiration 
of the year of grace which expired on the 27th of August 1874, 
or when the vendee obtained his decree clearing his title on the 16th 
of May 1885. It has been contended by Mr. Spankie for the plain- 
tiffs-appellants that no right of suit for pre-emption accrued before 
the 16th of May 1885, the contention being that according to the 
judgment of their Lordships of the Privy Gounoil in Forbes v. 
Ameeroonma Begum (1), there was in contemplation of law under 
the Regulation no complete sale until the conditional vendee 
had brought pis suit for a declaration of his absolute title and until 
he has obtained a decree in his favour in that suit. Mx* Spankie iu 
support of that contention has relied on the case of Rah-ud-din 
Chowdhry v. Khodu Newaz Chowdhry (2) in which, apparently, 
that Court held that without a suit for possession, or a suit for 
declaration of absolute title, a conditional vendee did not under the 
Regulation become an absolute vendee. The learned J udges in that 
case refer generally to the fact that such was the result of the 
decisions in that Comt. I am unable to agree either with fcheir con- 
clusion, or with the proposition that the invariable decisions of the 
Court supported that view. Mr. Spankie also referred to Jaikaran 
Rat v. Qanga Dhari Rai (3), Brag Chaubey v. Bhajan Chaudhri 
(4), and to Rasik Lai v. Gajraj Singh (5), which apparently 

(1) 10 Moo. I. A., 340, at pp. 360-1. (3) I. L. R., 3 All., 176. 

(2) 12 O. L. R„ 479. (4) I. L. R., 4 A11J, 291. 

(51 I. L. B.» 4 All , 414. 
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supported Ms contention. He also criticised certain other Judg- 
ments of this Court. On the other hand, Mr. Ram Prasad, , for the 
respondent vendee, or rather heir of the vendee, relied on Mmmhee 
Syud Ameer Alt Bhabo Soondurs 3 Debia ( 1 ), Mekmi Ajwdhya 
Pooree v. Sohun Lai (2 )/We&rakhun Singh v. Hmkum Singh (3), 
Musa mm at Tara Kunvcar v. Mangri Mem (4), Razari Ram v. Shankar 
Rial (5), and Tauahkul Rai v. Laehman Rai (6). It appears to me 
that the principle of the decisions of those cases shows that on the 
expiration of the year of grace, provided that anything remains to 
be paid under the mortgage and the Proceedings under the Regu- 
lation were regular, all of which facts appear to have been found 
here, the title of the conditional vendee becomes that of an abso- 
lute vendee and the sale becomes an absolute sale on that date. In 
on© of those cases, f&., Jeorakhun Singh v. Hmkum Singh (3) the 
decision of their Lordships of the Privy Council in Ptrben v. 
Ameeroonma (7) is very fully considered, and if appears to me that 
the right interpretation was placed upon it. With regard to that 
ease in the Privy Council it is to be observed that the decree which 
their Lordships gave to the conditional vendee was a decree that 
the appellant before them, who was conditional vendee, fiS was 
entitled to the possession of the mortgaged premises as absolute 
owner by virtue of the conditional sale, which had been, duly mad© 
absolute, but was not entitled to a decree for any mesne profits. ” 
Apparently the reason why he was deprived of a decree for mesne 
profits was Ms own conduct. Our brother Mahmood and Mr, Justice 
Duthoit in Tatmkkul R > i v. Laehman Rai (6) agreed with the view 
of the Judges in the case in the N.-W.P. High Court Reports, 
1868, p. 358. I notice that in s, 7 of Regulation XVII of 1806 , 
reference is mad© to the mortgage being fully foreclosed in the 
manner provided for in. s. 8 r and I also notice in the concluding 
portion of s. 8 that the parte ana therein provided for Is to notify 
to the mortgagor amongst other things, that in certain events 46 the 
mortgage will be fully foreclosed, and the conditional sale will 
become conclusive . n The suit for a declaration of title may b© 

(1) 6 W. c. b. XL, 116. (4) 6 B. L. B. ? App » 114. 

(2) 7 W. c. B. 3L, 428. (6) I. L. B. t ft AIL, 770. 

(3) X-W. P. JEL a Rep., 1888, p. 35a (8) L L. XL, 6 AL., 344. 

(7) 10 Moo. L A., 310. 
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necessary where the vendee wishes to clear his title by obtaining 
a decree of the Civil Court declaring his title to be that of an ab- 
solute vendee. Such a suit could not be maintained if he were not 
de facto and dejure the absolute vendee at the date when the suit 
was brought, therefore it appears to me that it cannot be said that 
his title as absolute vendee first came into existence when he ob- 
tained a decree in his declaratory suit. In my opinion limitation 
in this case began to run from the 27th of August 1874, when the 
year of grace expired under the circumstances of this case, and 
that is the answer which I would give. 

Straight, J. — I am of the same opinion, I only wish further 
to add that having heard the fuller agrumenfc of this case and of 
the point referred, I am of opinion that the two rulings to which I 
was a party, one reported ini. L. R., 4 All., 414, and the other in 
I. L. R., 8 AIL, 54, were erroneous decisions and must no longer 
be regarded as binding. 

Tyrrell, J. — My answer to the reference is that the right 
to sue in the present case accrued on and after the expiry of the 
yeare of grace on the 27th of August 1874. 

Mahmooh, J. — Consistently with my judgments in the cases of 
Tauakkul Baiv. Lachman Eai (1) and Ajaib Nath v. Mot hum 
Prazad (2), I am of the same opinion as the learned Chief Justice 
and my Brothers Straight and Tyrrell. 

Khsox, J. — I am of the same opinion as the learned Chief 
Justice and my brother Tyrrell, and would answer this reference 
in the same manner. 

(1) I. L- B. >6 AIL, 344. (2) I. L. B., 8 All, 164. 
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REVISION AL CIVIL. 

Before Mr* Justice Mahmood and Mr* Justice Knox* 

MI HE All SHAH (Petitioner) MUHAMMAD RUSES ato othbsi 1802 

(opposite Parties).^ Morel 25* 

Bemsion-~ Bowers of High Court- Jurisdiction - Act IX of 1887 (Small 
Cause Courts Act), scA it, cl* (18). 

Unless the facts from which want of jurisdiction on the part of sober* 
din&te Court may be inferred are patent upon the face of the record, the 
High Court will not interfere in revision. 

A suit by a Muhammadan to obtain a share in property distributable 
under the terms of a certain endowment is a suit of the nature contemplated 
by clause (18) of schedule ii of the Provincial Small Cause Coarts Act (IX 
of 1887), and therefore not cognizable by a Court- of Small Causes. 

The facts of this case sufficiently appear from the judgment 
of Mahmood, J. 

Pandit Sunday Lai , and Maulvi Qhulam Mujiaha, for the appli- 
cants. 

Mr. D. Bamrfi for the opposite parties. 

Mahmood, J. — This is an application under s. €22 of the Cod© 
of Civil Procedure invoking the aid of this Court as a Court of 
Revision' to disturb the decrees of the Munsif of Agra and the 
Subordinate Judge of that district as the Appellate Court which 
disposed of the case in appeal. 

The solitary ground upon which such interference is invoked is, 
that the Court of the Subordinate Judge and the Munsif at Agra 
had no jurisdiction to try this suit, which was exclusively cognizable 
by the Court of Small Causes at Agra. In arguing this matter 
much ability has been displayed on behalf of the appellant by 
Pandit Sunday Lai and Mr. Qhulam Mujtaba, and in resisting it w© 
have to deal with the argument of Mr. Dt carkanath who 

appears for the opposite party. 

The facts out of which this dispute has arisen are very simple. 

It is admitted that to the tomb and shrine of Shah Vilayat Shah 

* Application Ho. 28 of 1891 for revision, under s. 622 of the Civil 
procedure Code, of decree of Baba Gangs Saras, Subordinate Judge of 
Agra, dated the 3rd April 1891, varying & decree of Maulvi Muhammad 
Shah* Munsif of Agra, dated the 28th .November 1890. 
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3802 is attached certain property of which the profits have to he devoted 
Mihb AlT to tiie and that suotl P ro P ert y is not only devoted to the ex- 
Shah penses contingent upon the ritual of the Muhammadans in respect 
Muhammad of such matters, but is also distributed among his descendants 
Husen. among whom the parties to this litigation are admitted to be. It is 
also admitted that in respect of such properties the plaintiff has no 
right of personal ownership; but that the right by which he collects 
the income of the property is in the capacity of mjjada-naihin^ or, 
to use the phrase employed by the lower Courts, as mutawalli , and, 
to use the English simple phrase, he would be called the trustee of 
the property. 

It seems that the parties to this litigation are not on friendly 
terms, because this very suit shows that the share claimed by the 
plaintiffs, respondents, being the share to which they were entitled 
under the object of the waqf, though found to be due to them, has 
not been paid by the defendant sajjada-nashm. There is not one 
question pressed upon us showing that the concurrent findings of 
both the lower Courts are wrong upon the merits as to the amount 
due to the plaintiffs whom Mr. Banerji represents. 

But it is argued that although the plaintiffs might have had 
such a right of claiming the money that they did claim in this suit, 
yet the suit was of a character not enterfainable in an ordinary 
Court of Civil Judicature because of s. 16 of the Provincial Small 
Cause Courts Act (Act No. IX of 1887), and it is then argued 
that because the suit was not a suit of an ordinary civil character, 
therefore we should now set aside the decrees of both the Courts 
below, leaving it open to the plaintiffs, respondents, to bring any 
action in the Small Cause Caurt at Agra* 

i Now I have no doubt that the provisions of s. 16 of the Pro- 
vincial Small Cause Courts Act (Act Mo. IX of 1887) require that 
suit cognizable by the Small Cause Courts should be entertainable 
by those Courts and those Courts alone, but I am also satisfied that 
the provisions of s. 11 of the Code of Civil Procedure (Act No. XI¥ 
of 1 882) require that unless it is shown that a cause does not fall 
within the ordinary jurisdiction of a Civil Court, the eause being 
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as it is here admitted and conceded. a cause of a. civil nature, the 18 ^ 
Court is not to decline jurisdiction, so that, if I understand these Ali 

two clauses aright, the following question arises Sum 

r.„ 

Is there anything in the Provincial Small Cause Courts Act 
(Act Ho. IX of 1887) to have ousted the jurisdiction of the 
Munsif of Agra as a Court of first instance or of the Subordi- 
nate Judge of Agra as a Court of appeal by reason of there being 
a separate Small Cause Court ? 


In arguing this point to show that such was the ease, Pandit 
Sundar Lai and Mr. Cfhulam Mujtaha , on behalf of the petitioners, 
have relied upon two of my own judgments in Jai Bed v. 
Mathura Das (1) and in Hamm AHy . Mohsin Ali (2). The argu- 
ment in regard to these rulings on behalf of the petitioner has 
been that the principle applies to this case also, and that, there- 
fore, the ruling of the Bombay High Court in Bibi Ladii Begum 
v. Bibi Rap Rabia (S) requires us to set aside the decrees of the 
Courts below with the effect that matters would stand exactly as 
they did before the litigation ever was started, irrespective of 
what happened in the Courts below. 

Now in the first place, there is much in the judgment of 
Markby, J., in the case of Brobo Moyee Babee v. Bipin Mundui 
(4) which may have to he considered as to whether or not at this 
stage a plea suck as that raised in this application is to be enter- 
tained ; because it must fee remembered that the Act upon which 
that ruling proceeded was the one which preceded the present 
enactment and was m pari materia. 

It is, however, not upon this ground that I wish to dispose of 
this ease. The petitioner never raised the question of jurisdiction, 
either in the Court of first instance or in the lower appellate Court, 
and the mere fact of contending that there was a want of jurisdic- 
. tion at a stage such as this, under s. 622 of the Cod© of Civil Pro- 
cedure, is not sufficient to decide whether that Court had or had 
not jurisdiction. Therefore, there was no material and no findings 

(1) Weekly Notes, 1888, p. 193. (3) I. L. B » 13 Bom , 650. 

(2) Weekly Notes, 1890, p. 201. (4! 10 W. o. a. * 
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] 892 in the concurrents j udgments of the lower Courts to enable the peti- 

Mihb A li tioner to sustain his plea that there was any want of jurisdiction 
Shah in this case. The powers exerciseable by this Court as a Court of 
Muhammad revision have been the subject of consideration by me in numerous 
Husen. cases where I have held that, unless facts ousting jurisd iction are 
patent from the pleadings of the parties and the findings of the 
Court, this Court, as a Court of revision, should desist from inter- 
fering. Adopting the same views and applying them to this case, 
I do not think that there is any reason to interfere. 

I wish, however, to mention as to clause (18) of the second 
Schedule of the Provincial Small Cause Courts Act (Act No. IX 
of 1887) excluding suits relating to a trust, that I regard this suit 
as presented by the pleadings of the parties in this cause to be a 
suit of that character, and that upon a former occasion also the 
same view was adopted by Stuart, C.J., and Turner, J., in 
Miscellaneous No. 33B of 1577. The case is, therefore, not shown 
to he a fit case for cognizance by the Small Cause Court, and there- 
fore the Courts below had jurisdiction, and I would decline to 
interfere. I therefore reject this application with co fits in all the 
Courts. 

Knox, J. — The pleadings in this case, in my opinion, show 
that it is one of those cases which by clause (18), soh. ii, attached 
to the Provincial Small Cause Courts Act (IX of 1887) was in 
distinct terms exoluded from the cognizance of the Small Cause 
Court. The parties before us in a previous ease, to whioh my 
brother Mahmood has alluded, contended over pr operty of the 
same nature, and in that case it was determined by this Court 
that the case was not one for rent, but one relating to a trust, and 
therefore under the Act then in force (Act No. XI of 1865) a suit 
which Courts of Small Causes could not hear and determine* 
Bearing these facts in mind, and for similar reasons to those 
already given, I am of opinion that this case is one in which there 
is no cause for us to interfere, and I would ooncur in dismissing 
the application with oosts in all Courts. 

Application rejected . 
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APPELLATE CIVIL. 

Before Sir John Edge, Ki . , Chief Justice, and Mr. Justice Tyrrell* 
MAH ABIE PE ASAD and others (Plaintiffs) t\ PAEMA 
(Defendant) * 

Civil Procedure Code , ss, IS, 278, 3 31 — Execution of decree — Be* judicata. 

Tire plaintiff, Laving obtained a decree for possession of certain land, 
applied for execution by delivery of possession. ’Whereupon a third party 
filed an objection, in the Court of the Mnnsif, that he held a prior 'decree 
for possession of the same land, and therefore the plaintiff’s decree was 
incapable of execution. This objection was allowed, and the plaintiff then 
sued for establishment of his right to possession of the land jointly with the 
objector, making the former judgment-debtor and the objector ^defendants 
to the suit. The Subordinate Judge in first appeal held that the Mnnsif 
had acted under s. 331 of the Code of Civil Procedure, and, applying s. 13 
of the same Code, dismissed the plaintiff’s suit. I he plaintiff then appeal- 
ed . — Meld that circumstances did not exist to give the Mnnsif jurisdiction 
to act under s. 331, and that his order must be taken to have been made, 
as it purported to have been made, under s. 278. Buhal Bing Ckowdhry v. 
Behari Lai (1) referred to. 

The scope and application of s. 331 of the Code of Criminal Procedure 
commented upon. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sundar Lal 3 for the appellants. 

Babu Jogendro JSaih Chaudhri , for the respondent. 

Edge, 0 J», and Tyrrell, J. — This second appeal has arisen 
out of a suit in which the plaintiffs, who are appellants here, 
claimed a decree for the establishment of a joint right of the plain- 
tiffs and the respondent here in certain land and for joint possession, 
and certain other matters. The facts, so far as they appear and 
are material to the consideration of this appeal, are as follows ■ 
The plaintiffs had obtained a decree against one of the defendants to 
this suit (defendant No. 2) for possession of the land. After they 
had obtained that decree the defendant No. 1, respondent here, 
filed and objection in the Munsif s Court to the delivery of possession 
in execution, alleging that he held a prior decree for possession of 

* Second appeal No. 9 of 1890' from a decree of Alaulvi Muhammad 
Mazhar Husain Khan, Subordinate Judge of Gorakhpur, dated the 2>th 
September 2889, reversing a decree of Pandit Alopi Prasad, Msnsif of 
Basil, dated the 21st January 1888. 

(I) I. B. L. B,, a, c. 206. 
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ill Island against defendant No, 2, and that he, and not the plaintiffs, 
was entitled to possession, and alleging further that he, defendant 
No, 1, held possession. The Munsif proceeded to deal with that 
objection, treating it as an objection under s. 27 8 of the Code of 
Civil Procedure. The fact that the Munsif considered that he 
was acting under s. 278 of the Code is apparent from the state- 
ment in his rubkar that the objection was made under s. 278. 
The Munsif allowed the objection with costs ; thereupon the 
plaintiffs brought this suit. The first Court decreed the suit. The 
defendant No, 1 appealed, and the lower appellate Court dismissed 
the suit, holding that as against defendant No* 1 the suit was 
barred by s. 18 of the Cede of Civil Procedure, and that as against 
defendant No. 2 the suit did not lie owing to s. 244 of the Code. 
We have nothing to do with the suit so far as it related to defen- 
dant No. 2. The Subordinate Judge's grounds for applying s. 13 
of the Code of Civil Procedure were the objection and the order 
thereon which had been passed by the Muusif and the assumption 
by the Subordinate Judge that the proceedings on the objection 
were proceedings under s. 331 of the Code. It is difficult to 
understand how the Subordinate Judge came to that conclusion.' 
On the face of the rubkar of the Munsif, as we- have said, it was 
obvious that the Munsif dealt with, the objection as if s. 278 were 
the section which applied. He did not adopt any of the procedure 
of s. 831 of the Code. There was no claim which he had num- 
bered and registered as a suit between the decree-holder as 
plaintiff and the claimant as defendant. The facts did not 
exist which would have given him jurisdiction to proceed under 
s, 331. S. 331 begins thus : — “ If the resistance or obstruction has 
been occasioned.” In order to see what the resistance or obstruc- 
tion referred to in s. 331 is* we must refer to the previous sections. 
Now s. 328 is the first of the group of sections relating to resist- 
ance to the execution of decree, The intermediate sections, ss. 329 
and 330, do not apply to this case, as the resistance was neither 
on tbe part of the judgment-debtor nor of any person at his in- 
stigation, Consequently the resistance or obstruction mentioned 
in s. 331 must be the resistance or obstruction contemplated btp 
s. 328. Now the resistance or obstruction contemplated by that 
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section is the resistance to, or obstruction of, the officer charged 
with the execution of a warrant for the possession of property, and ’ 
it is a resistance or an obstruction ia the execution of a decree for 
the possession of property. Now, so far as appears, the officer 
charged with the execution of the warrant was not resisted or ob- 
structed at all. Such obstruction as there was, was caused by the 
defendant No. 1 filing his objection in the Muneifs Court. Again, 
there was no claim to be numbered and registered as a suit within 
the meaning of s. 331. The word “claim ” there has been rather 
unfortunately used, because at first sight one would think that 
“ claim 99 and “claimant” had xefereB.ee to each other; but the 
claimant in s. 331 is the person who makes or causes the resistance 
or obstruction, and it never could have .been intended that an ob- 
jection filed by him should be numbered and registered as a suit 
in which the decree-holder was to be made plaintiff ; in other words, 
it never could have been intended that the decree-holder should be 
made plaintiff to support a claim put in by the person objecting to 
his proceedings in execution. The claim mentioned in s. 331 
must mean the complaint which is mentioned in s. 328. , That 
complaint is the complaint of the decree-holder, and not of the 
person causing the resistance or obstruction. There were, in 
fact, no elements in this case to give the Mansi! jurisdiction to 
proceed or pass any order tinder s. 331. If, contrary to what we 
believe, the Subordinate Judge is right in thinking that the Mixer 
sif did proceed under s. 331, then ad that need be said is that Ms 
proceedings were without jurisdiction and his order is nugatory. 
If, on the other hand, he proceeded, as he professed to proceed, 
under s. 278, he was proceeding under a section which relates to 
the attachment of property for the purposes of execution, and 
which does not relate, so far as we can see, to the execution of a 
decree for possession of immoveable property. In any case# the 
Munsif's order, if passed under s. 278, would not operate as a bar 
to this suit. The view wMeh we take of a. 331 is similar to that 
taken as to the corresponding section of a former Code, by Jackson, 
J., in Buhal Sing Chowdhry v. Behari Lai (1). The Subordinate 
J udge has not tried this appeal on its merits ; he has decided it on 
(1) 1 B. L, r a. c, 206. 
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a preliminary point , and wrongly. We set aside his decree and 
remand the appeal under s. 562 of the Code of Civil Procedure to 
the Court of the Subordinate Judge to be reinstated on his file and 
disposed of according to law. Costs here and hitherto will abide 
the result. 

^ Cause remanded . 

PRIVY COUNCIL, 


AMA.RNATH SAH and others (Plaintiffs) v. ACHAN KHAR and 
others (Defendants). 

On appeal from the High Court at Allahabad. 

Hindu law — Hindu widow — Burden of proving necessity where a Hi$du 
widow attempts to alienate property held by her for her widow's estate » 

In order to sustain an alienation of the property held by a Hindu widow 
for her widow’s estate, it must be shown either that there was legal neces- 
sity for the alienation, or at least that the grantee was led, on reasonable 
ground, to believe that there was. 

In a suit upon a mortgage of such property executed under the authority 
of a widow borrowing money, the point whether the loan was necessary was 
expressed in the issues in the form of a question how far the defendants* 
objections, grounded on the absence of necessity, were tenable. This was 
obviously an incorrect mode of trying the suit, because it assumed that it 
was. for the defendants to show absence of necessity, and did not accord 
with the obligation upon a mortgagee, claiming under a widow, to prove 
a valid mortgage. It was sufficient to defeat the suit that, upon the whole 
case, there had been no proof of the lender’s having fulfilled the legal 
obligation to inquire and satisfy himself that the widow, from whom he 
was taking a charge upon her husband’s inheritance, had a proper justifica- 
tion for so charging it. Hunuman Persaud v. Munraj Koonweree (1) 
referred to. 

Appeal from a decree (11th August 1888) reversing a decree 
(27th May 1885) of the Subordinate Judge of Bareilly. 

The suit out of which this appeal arose had among its objects 
the fixing a charge on thirteen villages, which had belonged to 
Khairati Lai, deceased in 1866, who traded in Bareilly, under the 
firm of Rattan Singh, Khairati Lai, and whose family continued 
his business after his death. His widow, Hulas Kuar, on the 4th of 

Present; Lords Hobhouse, Macnaghten, and Hannen, Sir R. Couch 
and Lord Shand. ' 

(1) 6 Moo. I. A., m. 
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April 1866' gave her general mukliiarnama to her son-in-law, 
Lalji {fourth of the present defendants, but who did not appear to 
defend) authorising him to mange the firm’s business. Lalji 
was the husband- of her daughter Achan Kuar, the first defendant, 
and their two sons, Enayet and Shamsher, were the second and 
third defendants. Hulas died in 1878, and both Lalji and Sham* 
sher died before this appeal was filed. 

The plaintiffs, now appellants, were the heirs of Moti Ram Sah, 
formerly a shraf in Bareilly ; and they brought the present suit on 
a bond and mortgage, dated the 23rd of March 1873, claiming the 
balance, after crediting payment of Hs. 7,000, upon a loan, origin* 
alty Rs, 32,000, with interest amounting to Rs, 39,249, taken by 
Lalji, as mukhiar of Hulas, claiming also a charge on villages 
mortgaged. Achan, Enayet and Shamsher, by their written state- 
ments , set up the defence that Hulas had no power to bind them 
by borrowing, and no power to mortgage the property inherited 
from her husband except for necessary purposes and that no such, 
purposes existed in this transaction. Achan denied that Lalji had 
power to bind her interest in her father’s estate, or to consent on 
behalf of his sons to the mortgage. 

The issues related to the questions raised by the defences, and, 
among others, to the alleged “ absence of necessity ” to take the 
loan. 

It appeared that after the death of Hulas, her daughter Achan. 
with her two sons, Enayet Singh and Shamsher Singh, obtained 
entry of their names in the Revenue records in place of the de- 
ceased. Also that on the 5th of March 1877, a power in favour 
of Lalji was executed by Hulas, Achan and Enayet Singh, declare 
ing that whatever proceeding had been, or might be, taken by the 
Mukhtar (Lalji) on their behalf, should be recognised by them as 
done by themselves. 

In the result, the Subordinate Judge made a decree in favour 
of the plaintiffs for Rs. 38,010, and directed that* if this sum 
should no be paid, the mortgaged villages should be sold. 
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Achan, Enayet Singh and Shamsher appealed to the High 
Court, By an order (16th February 1888), the plaintiffs, then 
respondents, were permitted to produce further evidence, and they 
filed accounts and other documents. They also examined a wit- 
ness, Hira Lai, who stated the circumstanoes under which the loan 
of Rs. 32,000 was taken by Hulas. 

The judgment of the Divisional Court (Sir J. Edge, C.J., and 
Tyrrell, J.) dealt with the questiou of the necessity of the loan, 
and decided that the purposes for which, iu faot, the Rs, 32,000 
were borrowed from the firm of Moti Ram Sah, were not purposes 
that could be pronounced “ necessary,’ 4 according to Hindu Law. 
With regard to how far Achan was bound by the acknowledgment 
of authority contained iu the document of the 5th of March 1877, 
the Judges decided that there was nothing to show that, at the 
date of the bound of 1873, Lalji had authority from his wife to bind 
her in that transaction as to her expectant life interest ; and that 
it could only be by treating the words in the subsequent power, 
executed iu 1877, as a ratification of Lalji’s act, that it could he 
Said that he was so authorised. But as to that document, they 
considered the terms to be vague, and not calculated to show that 
at the time of the execution Achan had her attention called to, or 
was aware of, all the circamtances attending the bond of 1873, 
or knew what her own position was. It was not binding upon 
her. As to Enayet Singh, they were not satisfied with the evi- 
dence on the record that he was of age in 1877. Looking at the 
whole case, they were of opinion that the plaintiffs had failed to 
make out a case against any of the three defendants, and in that 
view they reversed the decree of the Subordinate Judge, and 
dismissed the suit with costs. 

On this appeal — 

Mr. R. F. Boyne , and Mr. (?. E . A. Ross, for the appellants, 
argued that the High Court should not have held that the purposes 
for which the loan was taken were not necessary. During the life- 
time of Khairati Lai, the firm, of which was head, carried on 
dealings with Moti 'Ram Sah, which were continued after his death* 
with the knwledge of Hulas, In fact, her husband left debt 
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contracted in his lawful business. These, his widow, in paying, 
would be acting as a faithful widow, She was bound to pay these 
debts, and could not pay them by other means than by borrowing. 
For these, and other purposes, connected with the maintenance 
and credit of the family, which was committed to keeping up the 
firm, she was justified in mortgaging. These matters were known 
to the lender of the money, and the occasion was regarded as a 
justifying and necessary one. The object of the doeum nt of 
1877 was to satisfy the customers of the firm that Lalji could deal 
with the family estate for business purposes. 

Reference was made to — 

Hunooman Persand v. M unraj Koohwer^e (1), the QnU'Ctor of 
Mnzlipatam v. Caraly Vencata Narrainapah (2), Raj Lnkhee Detea 
v. Qohiol Ohunder Chowdhry (3), Kammcar Perxhad v. Run 
Bahadoor Singh (4). 

Mr. J . D. Mnyne , for the respondents, argued that the judg- 
ment of the High Court was right. The mortgage of March 1873 
only hound the widow’s estate for her own life, and had ceased, 
upon her death, to operate. There had been no ratification, 

Mr. R . V. Doyne replied. 

Afterwards (14th May) their Lordships’ judgment was deliver- 
ed by Lord Hobhouse. 

** m" - 

The plaintiffs, who are now appellants, brought a suit against 
the present respondents and two other defendants to enforce a 
mortgage bond executed to one Moti Ram, the ancestor of the 
plaintiffs, for the purpose of securing an advance of Rs, 32,000, 
with interest thereon. 

The bond sued upon is dated the 23rd of March 1873, and it 
commences in this way : — 

“ I, Raja Lalji, for self, and as guardian of Kuar Enayet Singh 
and Euar Shamsher Bahadur, muktar of Rani Hulas, Knar wife, 
and manager of Rani Achan Kuar, daughter of Raja Khairati Lai, 

(1) 6 Moo. I. A.> 393. (3) 13 Moo. I. A. 209. 

(2) 8 Moo. I. A., 500. (4) L 8 I, A *, 8 ; I. L. EL, 6 Calc., 843. 
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caste Kayasth, resident of Lucknow, now residing at Bareilly, do 
declare that I have, under the power given to me by registered 
general power of attorney, dated the 4th of April 1866, executed 
by Rani Hulas Kuar under the power of the certificate of guardian- 
ship dated the 18th of July 1866, and under the power which I 
have to make management in general, borrowed Rs. 52,000 of the 
Company’s coin, half of which is Rs. 16,000, for the payment of 
the debt taken to meet the marriage expenses of Kuar Enayat 
Singh and the expenses of the oase pending at Lucknow from 
before.” 

Raja Lalji then agree to pay the money in five years, and 
hypothecates and pledges certain mauzas belonging to Rani Hulas 
Kuar. 

Khairati Lai, who died in 1866, was the zamindar of the mauzas 
in question, and was also a dealer in money and in hundis Hulas 
was his widow and heir. Achan was his only child, and she 
married Raja Lalji. Enayet and Shamsher were the children of 
that marriage, both being minors at the date of the bond. Yery 
shortly after Khairati’s death, Hulas executed a mukhtarnama 
giving to Lalji very large powers of management and disposition 
over her property. She died on the 22nd of J une 1878. Shamsher 
and Lalji were the two defendants below who are not now res- 
pondents. They are both dead. „ a 

The plaint, whioh was filed in February 1885, -states that the 

four defendants borrowed the money, and that Hulas hypothe- 
cated the estate ; and it prays such relief as is usual in the case of 
mortgage bonds. Lalji did notput in any written defence ; indeed 
he cannot have had any defence. The other three defendants all 
set up the defence (among others) that Hulas had only a widow’s 
estate, and was under no necessity to borrow money. The plain- 
tiffs replied by a written statement in which they alleged that on 
the 5th of March 1877 another deed wasexecuted by Hulas, Achan 
and Ena yet to Lalji, by which they admitted and recognised the 
deed of the 23rd of March 1873. But the reply is quite silent, as 
was the plaint, upon the point whether the loan was necessary or 
not, 
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When the issues were settled* this point was treated as belong- 
ing to the defence, and was raised in the form of a question, how 
far the objections resting on the absence of necessity were tenable. 
It is obvious that such a mode of raising the question is incor- 
rect, because it appears to assume that it was for the defendants 
to show absence of necessity ; whereas the rule is that a mortgagee 
claiming title under a Hindu widow as against her husband’s heir 
should prove the validity of his mortgage ; and this case presents no 
ground of exception to the rule. Neither party adduced any evi- 
dence bearing on the point. 
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The Subordinate Judge gave the plaintiffs a decree for an amount 
something lees than the amount claimed by them ; and ordered that 
the hypothecation should be enforced. He was of opinion that the 
plea of non -necessity was not made out, apparently on the ground 
of the recital in the mortgage bond ; and he also thought that the 
defendants Aekan andEnayet had confirmed the bond. 

The defendants other than Lalji appealed to the High Court. 
During the argument for the plaintiffs certain observations were 
made by their Counsel which induced the Court to make an order 
enabling them to produce further evidence. The order is not in 
the record, but probably it was framed so as to allow the plaintiffs 
to prove the necessity for the loan raised by Hulas, Fcr that pur- 
pose the plaintiffs called as a witness one Hira Lai, who entered 
Khairati’s service in the year 1864, and managed or assisted in 
managing the monetary business up to the year 1880. He was the 
only witness called. Lalji, who must have known the facts better 
than anybody else, died shortly before the hearing of the appeal. 

After hearing the further evidence the High Court decided that 
there was no proof of any necessity for the loan, and that no act 
had been done by Aehan or Enayet which had the effect of making 
them liable for it They therefore dismissed the suit with costs. 
From this decree the plaintiffs appeal, and it has been strongly 
urged at the bar that they are entitled to succeed, both on the 
ground of the propriety and validity of the mortgage by Hulas, and 
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on the ground that Aohan and Enayet have validated it if 
originally invalid. 

As regards Enayet, he has never had any present interest in the 
estate. He is only heir-apparent now ; and on the 5th of March 
1877, the date of the deed relied on for the validation of the 
mortgage,- he was not even so much as that ; his mother, Achan, 
was then heir-apparent. It is not contended that he overtook upon 
himself any personal responsibility for the loan, and it is clear that 
he has never been in a position to confirm the mortgage. 

As regards Achan,the expressions relic-d on in the deed are as 
follows : — After stating that the former power of attorney was 
given to Lalji by Hulas alone, the three parties, Hulas, Achanond 
Enayet, appoint Lalji their general attorney. They then proceed; — 

“ We convenant and record that whatever proceeding has been 
or may he tat en by the said mukhtar on our behalf, i t e> 9 if he, 
having borrowed money, executes bonds or sells, pledges, mortgages 
or alienates in some other way the movable and immovable proper- 
ties, or gives in lease the whole or a portion of the villages at any 
jama he thinks proper, or gets the documents executed by ns 
registered, or causes mutation of names to be effected in respect 
of villages, &e., owing to temporary or permanent alienations, all 
such proceedings taken by the said mukhtar shall be accepted and 
recognised by us as done by ourselves, and not ignored by us in 
any way. ” 

The whole of these expressions except the three words “ has been 
or ” point to that which is the proper object of a power of attorney 
viz., to give authority to the future acts of the attorney. Achan 
was a jpardanashin lady; she had no interest in the estate other 
than one in expectancy; she was not dealing with a stranger, but 
with her own husbands ; she was not receiving any valuable consi- 
deration. It is true that she executed the deed after having it read 
over to her. But there is no evidence that she was told that amongst 
the somewhat profuse heap of words conferring ordinary powers on 
a general attorney, there lurked just ’ three words having a far 
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Afferent effect, the effect, namely, of subjecting her expectant 1892 
estate to a burden which she was gratuitously undertaking. There 
is no evidence that at this time she knew anything about a prior Sj.h 

mortgage. Indeed, it is not shown that she received any advice Achaw 

or information beyond having the deed read to her word for word. Kao. 

It would be against all principles if a lady so situated were held 
bound by such a transaction. 

Reliance was placed by Mr. Doyne on two subsequent mort- 
gages executed by Achan after the death of Hulas, in which Moti- 
Kam’s debt is mentioned. In one of them it is stated that 
Rs. 30,000 is borrowed for payment of the debt due to Moti Ram 
and others ; and it is shown that shortly afterwards the sum of 
Rs. 7,000 was paid to Moti Ram. But it does not appear that 
those deeds were so much as read over to Achan, to say nothing of 
the want of explanation. 

The foregoing views render it unnecessary for their Lordships 
to enter on the question when Enayet attained his majority, or on 
the question how far the transactions of Achan could be of avail 
£ 0 , the plaintiffs who were not parties to them, both debated at the 
bar. Their Lordships are clear that nothing was dune to give 
Moti Ram’s security greater validity than it orig'nally possessed. 

That reduces the questions in the suit to one, viz., the validity 
of the mortgage by Hulas as against her successors To prove its 
validity the plaintiffs must show either that there was legal neces- 
sity for raising the money by a charge ou .Khairati’s estate, or at 
least that in advancing his money Moti Ram gave credit on reason- 
able grounds to representations that the money was wanted for 
such necessity. It has been above shown that the plaintiffs neither 
averred nor attempted to prove necessity until their case was being 
argued in the High Court. They laid their claim under Hulas as 
if she were the absolute owner. Ou the appeal they were treated 
with great indulgence, being allowed in effect to amend their case. 

One effect of Hira Lai’s evidence is to show the untrustworthiness 
of the statements in the mortgage^bond on which the Subordinate- 
Judge relied to show that Moti Ram’s advance was applied to 
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defray the marriage expenses of Ena yet and the costs of the Luck- 
' now suit. Out of the Rs. 32,000 advanced nearly Rs. 26,000 
were applied in paying off hundis, Rs. 12,400 being due to Moti 
Ram himself. We are told nothing of the amount of Enayet’s 
expenses; nothing of any reason why they should be paid by his 
grandmother instead of his father ; nothing of the nature of the 
Lucknow suit except that it was for ancestral property ; nothing to 
show that in March 1873 any costs at all had been incurred by 
Hulas. So that the statements in the bond receive on effectual 
support and much contradiction from the new evidence. 

But the plaintiffs rely on an entirely new cause of necessity) 
viz , that Khairati’s money business, which had been carried on by 
Hulas under the management of Lalji, was in a critical state, and 
that it was necessary to borrow money in order to ward off total 
insolvency. On this point their Lordships agree with the High 
Court in thinking the effect of Hira LaPs evidence to be that at 
Khairati’s death the business was solvent on paper, but that there 
were bad debts the losses on which were never recovered, though 
the business struggled on for a good many years. The view of the 
High Court is that the widow ought to have wound up the busi- 
ness at once, and that not having done so, she could not allege 
necessity to mortgage the inheritence in order to keep the money 
business going. But they do not lay down any general rule for 
such cases, and they feel the difficulty of a decision in the entire 
absence of authority. Their Lordships also feel great difficulty, 
and they would require to know much more about the nature of 
the business in question, and of the condition and fluctuations of 
this particular business before venturing to endorse the opinion of 
the High Court. 

Their Lordships prefer to rest this part of the case on the 
entire failure of the plaintiffs to discharge the burden of proof 
which lies upon them. It has been above stated, in accordance 
with the often-cited case of Hunooman Persaud v. Munraj Kaon - 
were (1) that, in order to sustain an alienation by a Hindu widow 


(i) 6 Moo, I, A., 393. 
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of the corpus of her husband’s estate, it must be shown either that 
there was legal necessity for the alienation, or at least that the 
grantee was led on reasonable grounds to believe that there was. 
But the plaintiffs have- not proved either actual necessity, even 
that Moti Bam believed that there was such necessity, or that he 
ever made any inquiry on the subject. He may have rested 
content with the vague and misleading statements in the deed. He 
may have considered, as the plaintiffs have considered in this 
litigation, that the question of necessity did not concern him. He 
may have thought, as they apparently have thought, that he was 
taking title under an absolute owner* Anyhow, the plaintiffs 
have not performed their legal obligation of proving that their 
ancestor performed his legal obligation, which was to inquire and 
satisfy himself that the widow from whom he was taking a charge 
upon her husband’s inheritance had a proper justification for so 
charging it. That is sufficient to defeat the suit. Their Lordships 
will humbly advise Her Majesty to dismiss the appeal, and the 
appellants must pay the costs. 

Appeal dismissed . 

Solicitors for the appellants : Messrs. LaHey and Hart . 

Solicitors for the respondents : Messrs. Fyke and Parrott . 


FULL BENCH. 


. Before Sir John JZdge , Kt», Chief v Justice, Mr. Justice Mahmood and 
Mr. Justice Knox* 

AGrHA ALI KHAN and another (Plaintiffs) v . ALTaF HASAN 

KHAN AND ANOTHER ( DEFENDANTS).^ 

Muhammadan Law — Shia sect — Waqf. 

According to the law applicable to the Shia sect of Muhammadans a 
waqf-ULwasiyat , or testamentary waqf, is not valid unless actual delivery of 
possession of the appropriated property is made by the waqif (or appro- 
priator) himself to the mutawalli (or superintendent appointed by the 
waqif). 


* First Appeal No. 85 of 1888 (connected with. F.A. No. 94 of 1888) 
from a decree of Munshi Kuiwant Prasad, Subordinate J udge of Cawnpur. 
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According to tlie same law the death of the waqif before actual delivery 
- of possession of the appropriated property by him to the mutawalli or the 
beneficiaries of the trust rendersfthe waqf null and void ah initio . 

Consequently, where the waqif dies, as mentioned above, before actual 
delivery of possession of the appropriated property, the consent of his 
heirs to the testamentary waqf cannot validate such wag f. 

Distinction between waqf'UUwasiyat and wasiyatMl waqf explained. 

This was a reference to the Full Bench, made at th9 instance of 
Mah mood and Young, JJ. The facts of the case out of whioh the 
reference arose are very fully stated in the order of reference made 
by Mahmood, J., which is as follows : — 

M ahmood, J. — The parties to this litigation are Shias, and their 
relative position appears from the following pedigree : 

Ali Bakhsh. 

1 

i r 

Muhammad Ali. Fezilat-un-nissa=Bu Ali. 


J afar Ali. Eanizdk Fatima= Mustak Amjad Ali Khan 

I Ali. (plaintiff Mo. 2). 

Nftim-un-nissa (widow). ) 

Agha Ali Amina Begam (defendant No. 3) 

(plaintiff No. 1). = Altaf Hasan (defendant No. 1). 

Sardar Hasan (defendant No. 2). 

Muhammad Ali, whose name appears in the pedigree, was a 
Muhammadan of the Shia sect, and owned considerable estate, 
including the properties which form the suhjeofc-matter of this suit, 
viz : — 

(1) Mauza Bampur. 

(2) „ Narkhas. 

(3) „ Pipri Piterhar. 

(4) „ Hafizpur. 

(5) 2 pacca houses known as Anarwala, in Lucknow. 

On the 3rd of November 1863, he executed a deed which pur- 
ported to set apart the above-mentioned four villages and two houses, 
the properties in suit, as icaqfto be administered by the Muflahid - 
uZ-asr, Muhammad Taqi, and his descendants, &c., for certain 
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religious and charitable objects specified in the deed. The d jd — 1892_ 
purports to be a formal document and is a lengtfij A 5£j“ 
question in this case Aether it is to be regarded as a will 
vaqf-nama, that is, a deed of endowment. 

On the 14th of November 1863, Muhammad Ali executed 
to -t. . o« . Tillage, Cbandpur, 

to mote provision for Musammat Naim-an-nissa, Tvidow of 

deceased son Jafar Ali. ,, 

Similarly on the 23rd November 1»63, he executed another 
deed in which, after reciting the provision be had made under the 
IrUer two deeds, he purported to convey by gift the rest of his 
estate to his daughter Musammat Kanizak Fatime. . 

Again, on the 27th of November 1863, he executed another 
document in which he in brief terms recapitulated and confirmed 
the provisions of the three earlier deeds. _ 

Muhammad Ali died on the 11 th of December 1863, leavmg 
Musammat Kanizak Fatima as his only heir under the SA<« law of 
inheritance. It is also not disputed that at his death she obtained 
possession of the properties nowin dispute, but on this point there 
H question between the parties whether such possession was as 
absolute proprietor or as mutawalli of the »agf, which the deed of 
the 3rd of November 1863 purported to create, and the deed of the 
27th of November 1863 to confirm. It is, however, admitted that 
iu the Government Revenue Records mutation of names took place 
n her favour in respect of the four villages iu suit, and her name 
was entered as proprietor instead of her deceased father Muhammad 

Ali 

Matters stood thus, when on the 7th of November 1864 the 

MufaMi.ul.aer, Muhammad Taqi, whom Muhammad Alls deed 

of the 3rd of November 1863 purported to appoint as mutamuh t 
of the ^/property (namely, the four village and two houses in 
dispute) instituted a suit for possession of the aforesaid property, 
baring his claim upon his right as mutawalli nude Muhammad 
Ali’s deed of the 3rd of November 1863. The suit was instituted 
against Musammat Kanizak Fatima, and she defended it by a 
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written statement dated the 24th July 1865, in whioh she stated 
inter alia that her father had never given effect to the waqf by 
delivery of possession to the proposed mutawalli ; that it had there- 
fore become null and void; that, notwithstanding this circumstance, 
the aforesaid Muhammad Taqi had been asked to accept the trust 
upon the conditions prescribed by the deceased Muhammad Ali, but 
had definitely refused to accept the terms of the trust, and was 
therefore no longer entitled to claim the possession of the waqf 
property. This plea appears to have been allowed by the Distriot 
Judge (Mr. B. Sapta), who decided the suit, dismissing it on the 
20th of January 1866. 

Referring order, printed by the Court. 

The suit of Muhammad Taqi having thus been defeated, 
Musammat Kanizak Fatima appears to have continued in undisturb- 
ed possession of her father’s estate, including the villages and 
houses now in dispute. Then followed certain transactions which 
may be mentioned here. 

On the 14th of October 1881, Musammat Kanizak Fatima 
executed a will of whioh the scope and objects are best represented 
in the opening sentence, which runs as follows : — 

“ Whereas God in His mercy has blessed this helpless being (the 
testatrix) with children and, property, and among my children 
there are a son and a daughter, and life is uncertain, and there is 
a disagreement between these two heirs of mine, therefore it is 
incumbent on me to make whatever arrangements it' may be 
advisable to make during my life-time, so that after my death 
there may be no dispute between my heirs ; therefore whatever 
arrangements it is advisable to carry out, and those matters which it 
is necessary to state are set forth in paragraphs below, and I desire to 
express my intention and wishes, whatever these are, in this paper, 
and my heirs must not act contrary to them, and in the event of 
their acting contrary thereto, the Presiding Officer of the time will 
carry out and enforce my will.” 

The first paragraph of the will makes disposition of certain 
movable properties and is unimportant for the purposes of this suit* 
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The second paragraph, however, requires consideration. It eniime. 
rates the properties of which the textatrix was then in possession, 
and it draws a distinction between the four villages and the two 
houses which had been made waqf by her father’s will of the 3rd 
of November 1863, and other properties of which she was in posses- 
sion as absolute owner. This distinction appears in the first half 
of the paragraph, and in the latter half the testatrix deals with the 
rest of her property which is not included in this suit. The effect 
of this part of the will is to make a gift of a four-anna share in the 
various properties to her son-in-law Altai Hasan Khan (defendant 
No. 1), and another four-anna share to her daughter Musammat 
Amina Began (defendant No. 3), and it goes on to say that the 
gift in favour of these two persons had already been completed by 
separate deeds and delivery of possession. The last part of the 
paragraph expresses an intention on her part to make a gift of the 
remaining eight-anna share in the properties, and after enumerat- 
ing them goes on to say: — u Whenever my son Aglia All Khan 
wishes it, a deed of gift will also be executed and completed in his 
favour. This property, belonging to me. the testatrix, will not be 
considered as struck out (kharij) from my property until the execu- 
tion of the deed of gift, and it will continue to be my property.’ 7 
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The statement of these facts, however, is only introductory to 
what will hereafter be stated as to the transactions between Mrsam- 
mat Kanizak Fatima and her son Agha Ali (plaintiff No. 1) having 
a bearing upon his right to maintain this suit. What is of great 
importance as relating immediately to the property now in suit 
(namely the property declared as waqf by Muhammad All’s deeds 
of the 3rd of November 1863 and the 27th of November 1863) is 
the fourth paragraph of Kanizak Fatima’s will now under consider- 
ation. A considerable portion of the paragraph requires quotation, 
as indicating the manner in which the property now in suit was 
dealt with by the testatrix. It runs as follows : — 

il In addition to the property belonging to me, the testatrix, a 
detail of which is given above, there are Mcwzas Rampur , Batrana 9 
$arkhas 7 Paihri Patharhar and Hafizpur, pargana Basulabad, 
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zila Cawnpur, and two houses known as Anarwala situated 
in mohalla Banjaritola , one of the mohallm of Lucknow, a detail 
of which is given above. This property was left by the will of 
my father Sheikh Muhammad Ali, deceased, which was separated 
for charitable purposes, as tcaqf. In regard to these, neither L 
the testatrix, have any proprietary powers of enjoyment and 
transfer, nor will my heirs have any. In accordance with the 
intention of my deceased father, as well as judgment of the Court, 
I, the testatrix, have been held to be the executrix, and superin- 
tendent (walli) of that property, and my duty is this, that I 
will continue to apply the profits of that property in such acts of 
charity as my deceased father’s will provides, and I, the testatrix, 
up to the time of the execution of this document have been 
applying the profits of the villages which have been willed as 
aforesaid in actual acts of charity. I do not save anythiug 
from it. During my life-time I will continue to act up to the 
intentions of the will as executrix and superintendent (tauliat) to 
the best of my ability, and after my death, Musammat Amina 
Begatn alias Agkai Jan, my daughter, and Agha Ali Khan, my 
son, will be held to be the mutawalli (trustee to an endowment) and 
executors of a moiety each in the event of both acting in harmony 
among themselves, and in the event of there being a disagreement 
both my son and daughter will continue to carry out the inten- 
tions of the will separately in the proportion of a moiety each, and 
my representative will always continue to act in accordance with 
the terms of the will of my deceased father as well as in accordance 
with the rules of practice written by me, the testatrix, and bearing 
my seal, which I will execute separately, and whatever I, the 
testatrix, will write out the said heirs will be bound by it, and it 
will be incumbent on them to continue to apply the profits of the 
property whioh has been willed for the purposes intended by the 
will in accordance with the above writing and to keep a correct 
account of the same as the officers and mujtahdin will have power 
to look into them. These powers as tauliat (trustee of an endow- 
ment) and executors which both my son and daughter have, will 
after them, be transferred in the same way to their off spring from 
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generation to generation ( nadan bad naslan) whether both have 
issue, or out of both of them whoever may have issue, and so long " 
as there is a descendant of mine in existence, my heirs and the 
presiding officer of the time will not have power to appoint any 
person an executor. And he it known that as I have no confidence 
in my son’s abilities and his proper management, and from 
motherly love and affection I consider my son and daughter to be 
equal, and to the best of my knowledge and belief the matters con- 
nected with the intentions of the will will be earriedout in a better 
manner on behalf of my daughter through her husband and children 
than by my son. Therefore I have appointed both these heirs 
mutaioallm and executors in equal shares. If the disagreement 
between these two heirs can in no way he removed, then the presid- 
ing officer of the time will have the intentions of the will carried 
out through mujtahdim (doctors of religion) and learned men. Out 
of these two heirs, one person only will, on no account, be the 
mutawalli and executor. And be it also known that my father did 
not bequeath more than |-rd by will, and I got the remainder of 
the property by right of inheritance, and a will under Muhammadan 
law {shara) can operate to the e stent of |-rd only, Hence the pro- 
perty that remained separate from the will and which devolved 
on me, the testatrix, by inheritence, the will of my deceased father 
does not effect it in any way, nor did I admit his will in regard to 
this property : hence my proprietary enjoyment of the property in 
question is in every way proper and valid.” 

This will does not seem to have given satisfection to Agha Ali 
(plaintiff No. 1) as is shown by what followed : — On the 1st of Nov- 
ember 1881, two deeds were executed by way of settlement of 
difference between the mother and sou. 

One of these two documents is a niTcrarndma executed by Agha 
Ali Khan (plaintiff No. 1) of which the opening part maybe quoted 
here, as it recites the objects and motives with which the deed was 
executed. It runs thus : — 

“ I, Agha Ali Khan, son of Hakim Mustak Ali Khan, deceased,- 
resident of Banjaritola, one of the mohallaa in the city of Lucknow 
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st , ' tor Mnsammat Amina Begam, «K» Aghai Jan, the only 
real sister # . . e us Hie ]ieirs 5 it would be bene- 

«‘m !° Aide in™™,™, L , *1» will eieonted by her, containing 
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two heirs durhog her life-time under registered deeds of gift : that 
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This preliminary part is followed by ft. various taf into 
rftiohft, fcrw is divided. The tat «ta», r.i»m| to A „,a A„ 
Musammat Kmriaat Fatima’s will of ft. lift «« 1881 ’ 

AiiTaf 

runs as follows : — * Has ah 

- That the contents of the registered trill and the deeds 0'S* *m». 

executed by my ^ 

^^an Khan, ^.re approved and accepted by me word for word 
J±asan jxnau, a ft- objection in 

that neither have I now nor shall have m iuwx j 

regarl to any matter.” 

The next threa otasaa are unimportant for the purges rf 

this migaL, but the efth clause refers directly to the property 

now in suit. It runs thus: , , . 

« I shall continue to perform all acts and matters d«*dbj 
the will in respect of the property endowed and willed by Sheikh 
Muhammad Ah Khan, deceased, after my mother s death, jointly 
with my sister, and under the management { sarbarakari)oi her 
husband, and on her death jointly with her issue ; that I shall not 
through selfish motives interrupt or disturb the arrangement ; that 
in no "case whatever I shall have the power to object to the muta- 
... hin of mv sister or to that of her issue on her death; that 
" iXh put forth my exclusive claim i for » 
duties appertaining to that muta«,aUhh*P % and if I do so, 

not be entertainahle in a Court of justice. . 

Another clause of the ikrarnama is the eighth, which refers to 
A !!!ld d^ur-ul-amah which was subsequently incorporated 
£ S Cml« Fatima’s deed of the 22 nd - 0*b- ** 
which she executed as a supplement to her wnl of the * t 

n leaW 1881 The clause runs as follows . 

Ootober 1 8 • all the directions 

« That I ag- ^t I shall* in res?ect of the 

“Slied Z inLZ of writing of which i. evpreeecd 
xX wlCft. mother, iciudy ^ W " nuder fte 
management of her husbaud, and on her death, jointly with 
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The other document executed on the same day as Agha Ali’s 
ihrarnama of the 1st of November 1881 is a deed of gift by 
Musammat Kanizak Fatima in favour of her son, the aforesaid Agha 
Ali Khan (plaintiff No. 1). The deed after referring to the dis- 
position of property made by her in the will of the 14th of October 
1881 goes on to say : — 

“ I had reserved half of the villages owned by me and certain 
houses detailed below to be given in gift to my son, Nurchmem 
Agha Ali Khan. Now as the said It ur chase m , having approved of 
the said will, has agreed that a deed of gift in respeot of the eight* 
anna share should, as is stated in the aforesaid will, be executed in 
his favour completed with registration, I, having executed this 
document on an adequate stamp, do declare that I have of my own 
free will and accord and while in a sound state of body and mind 
made without any external pressure and coer cion a gift to my son 
Nurchasem Agha Ali Khan, who is also my heir, through maternal 
affection, of an eight-anna share in manzas.' 9 

Matters seem to have rested t bus for nearly three years, during 
which period Musammat Kanizak Fatima appears to have remained 
In possession of the property now in suit, that is, the waqf proparty, 
to which the fourth paragraph of her will of the 14th of October 
1881 related. 

What followed is represented by two documents executed by 
Musammat Kanizak Fatima on the 22nd of October 1884. One 
of these is a codicil to her will of the 14th of October 1881, to 
which it refers in the opening sentence. T he document has been 
described as dastur-ul-amal or rules of practice and guidance for 
the administration of the waqf property mentioned in the fourth 
paragraph of her Will, dated the 14th of October 1881, from which 
the above quotation has been made. 

The other document executed by Musammat Kanizak Fatima 
on the same day (22nd of October 1884) is a lease of the four 
waqf villages in favour of her daughter’s son Sardar Husain defen- 
dant No. 2) for a term of 25 years, on terms which are stated by 
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the plaintiff to be unduly favourable to the lessee, and to 
contravene the terms of the waqf as described in Muhammad Alf s 
deed of the 3rd of November 1863. 

These two deeds were duly executed and registered, but they 
do not seem to have given satisfaction to Agha Ali Khan (plaintiff 
No. 1), and may be said to be the main reason for the institution 
of this suit. 

This is indicated by what followed. 

Agha Ali Khan instituted a suit against his mother Musammat 
Kanizak Fatima, his sister Musammat Amina Begam and her hus- 
band Sheikh Altaf Hasan Khan, for cancelling his ikrarnama of the 
1st of November 1881, on the allegation that it had been obtained 
by fraud and undue influence; and was otherwise illegal. This 
litigation if referred to in the Subordinate Judge’s judgment in this 
case, and forms the subject of Second Appeal No. 1144 of 1887, 
which is , still pending in this Court awaiting the decision of 
this ease. 

Musammat Kanizak Fatima died on the 17th of November 
1886, and on the 5th of March 1887 the present suit was institut- 
ed by Agha Ali Khan (plaintiff No. 1) jointly with his cousin 
Amjad Ali Khan (plaintiff No. 2), whose name appears in the 
genealogical table set forth at the outset; of this judgment. The 
defendants to the suit are Altaf Hasan Khan, Sardar Husain and 
Amina Begam. 

The claim as set forth in the plaint proceeds upon the conten- 
tion that Muhammad All’s deed of the 3rd of November 1S63 
created a valid waqf under the Shin law; that it took immediate 
effect in the life-time of the executant, who continued to hold pos- 
session up to his death as mult aw, dll of the waqf property ; that 
upon his death, on the 1 1th of December 1863, his daughter 
Musammat Kanizak Fatima took possession of the waqf property 
in the capacity of muiawalli or superintendent, and up to the 
time of her death , on the 17th of November 1886, she continued 
to apply the profits of the property to the charitable purposes 
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mentioned in her lather’s will of the 3rd of November 1863, and that 
her powers with respect to the waqf property must be regarded as 
subject to the restrictions and limits prescribed for the mutawdli 
in Muhammad Allies will of the 3rd of November 1863, and the 
general rules of the Shia law on the etibjeot. It is further alleged 
in the plaint, that Musammat Kanizak Fatima exceeded her powers 
in dealing with waqf property by her will of the 14th of October 
1881, and the codicil thereto, dated the 22nd of October 1884, as 
well as by executing the lease of the waqf villages dated the 22nd 
of October 1884? and these documents are therefore null and void 
being opposed to the terms of Muhammad Ali’s will of the 3rd of 
November 1863, and the provisions of the Muhammadan Law. 
The plaintiffs further asserted that both under Muhammad All’s 
will and the rules of the Muhammadan law they were entitled to 
the mvtawalliship of the waqf property jointly or severally, and 
upon this ground they prayed for the following reliefs as seated in 
the plaint : — 

(1) “That the plaintiffs may be appointed jointly, or severally, 
as the Court may think proper, superintendents of the endowed 
property, by caneelment of a lease and by actual ojeotment of the 
defendants. 

(2) That the will and the lease executed by Musammat Kanizik 
Fatima may be declared to be null and void, 

(3) That such other relief as under the oircumstances of the 
ease may seem proper to the Court may be granted to the plaintiffs. 

(4) That the costs of the suit may be awarded against all th$ 
defendants/’ 

The suit was resisted by all the three defendants jointly by 
two written statements, one dated the 7th of May 1887, and the 
other dated the 21st of may 1887, the latter being apparently the 
amended written statement. The pleas in defence raised in these 
written statements are numerous enough to form the subject of no 
less than sixteen issues framed by the Lower Court, but it is unne- 
cessary to repeat them here, for all of them have not been pressed in 
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the argument addressed to ns on behalf of the parties in -this 
Court,, and those which have been pressed will be dealt with 
later on. 

For the present it is enough to say that the Lower Court, after 
deciding the various issues raised by the pleadings of the patties, 
indicated its decree in the last part of the judgment in the fo .low- 
ing words : — 

“ For the reasons recorded in disposing of the 12 and the 
14th issues, the whole of the claim of Am] ad Ali Khan is to be 
dismissed. The claim of Agba Ali Khan for eaneelment of the 
document executed by Kanizak Fatima is so far decreed as the 
said documents relate to the grant of the lease to Sardar Husain 
Khan, and so far as possession is given to him as lessee, and Altaf 
Hasan Khan Is Invested with the power of management and 
superintendence over the endowed property with an allowance of 
Es. BOO per annum, out of the tcaqf property under the name of 
expenses of conveyance. But the claim for exclusive possession as 
superintendent by removal of Amina Begam is dismissed, and it 
is directed that the lessees’ possession be removed, and Agha All 
Khan, plaintiff, and Amina Begam remain In possession as super- 
intendents. Shoull it be shown in future that either of these 
persons has acted contrary to the conditions laid down by Sheikh 
Muhammad Ali, the Court shall pass suitable orders in respect of 
superintendentship. Having regard to peculiar features of this 
case, each party will pay half the costs with Interest thereon at 
the rate of 8 annas per cent, per mensem. Amjad AH Khan will 
get no costs. As the pleaders on both sides have greatly exerted 
themselves, and for several days argued the questions of law, they 
are entitled to a larger fee, Es. 300 each, from their clients.” 

From this decree two appeals have been presented to this Court. 
One is this appeal filed by the two plaintiffs, Agha Ali Khan 
(plaintiff No. 1), and Amjad Ali Khan (plaintiff No. 2). The 
other is a cross appeal from the same decree, and has been prefer- 
red jointly by all the three defendants, Altaf Hasan Khan (de- 
fendant No. 1), Sardar Husain (defendant No. 2), the Musammat 
Amina Begam (defendant No. 3). That appeal stands upon the 
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register of this Court as First Appeal No. 94 of 1888, to which 
both of the plaintiffs, viz., Agha Ali Khan and Amjad Ali Khan, 
were made respondent. Notices, however, could not be served upon 
the second respondent, Amjad Ali Khan, and when the appeal . 
came on for hearing before my brother Young and myself on the 
6th of June 1890, we were asked by Mr. Qonlan , the learned 
counsel for the appellant, to hear the appeal without notice being 
served on Amjad Ali Khan, who, the learned counsel stated, was 
not a necessary party to the appeal, and the appellants did not 
therefore desire to prosecute the appeal against him. We accord- 
ingly decided to hear the appeal, as mentioned in our order of the 
6th of June 1890. 


The two connected appeals have thus been heard together, and 
the arguments on behalf of the plaintiffs have been heard in this 
case (First Appeal No. 85 of 1888), whilst the defendadt’s con- 
tention has been presented in the argument on their behalf in their 
' appeal (First Appeal No. 94 of 1888) referred to above. It may 
be stated here that in neither of these appeals did the .respondents 
in their turn instruct counsel, probably because they were repre- 
sented in the cases as appellants, alternately in the two cases, and 
the argument in support of one appeal would amount to argument 
on behalf of the respondents in the other appeal. I have stated 
this matter as affecting the question of costs, which may be award- 
ed in this litigation. 

The arguments thus addressed to us on behalf of the parties to 
the suit in both appeals place the entire litigation before us for 
decision, that is to say, the entire decree of the Lower Court is sub- 
jected to our adjudication in the two appeals. 

The first four grounds of appeal on behalf of the defendants- 
appellants in First Appeal No. 94 of 1888 repeat certain prelimi- 
nary pleas which were taken in the Lower Court and were dis- 
allowed by that Court in its finding upon the 13th, 14th, and 15th 
issues. Of those pleas the only one on which Mr. Gonlan for the 
defendants insisted in his argument relates to the effect of sec- 
tion 539 of the Civil Procedure Code (Act No. XIY of 1882) upon 
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the right of the plaintiffs to institute the suit without having ig 92 * 
obtained the sanction of the Local Government. Upon this point ^ tI 

I am of opinion that the section referred to has no application to Xhan 

suits such as the present in which the plaintiffs claim a right vested ai!taf 

in them personally by reason of their being related to Muhammad Ha>a>- 
All, and under the terms of his will of the 3rd of November 1883. 

They are not suing on behalf of the public, but In their own indivi- 
dual right, which is independent of the interests of the public at 
large, and is therefore not In need of the consent either of the 
public or tbe Local Government. I have recently had occasion to 
consider this question, and to the views which I then expressed 1 
still adhere, and hold that this suit is not affected by anything 
contained in section 539 of the Civil Procedure Oode. 

The other preliminary pleas relating to misjoinder, limitation, 
and the effect of section 43 of the Civil Procedure Code as barring 
tbe suit have not been pressed here, and it is enough to say that I 
agree with the Lower Court in the reasons for disallowing those 
pleas. Nor did l&x.\Conlanm arguing the case for the defendants- 
appeliants in First Appeal Mo. 94 of 1888 press the fifth ground 
of appeal, which is to the effect that because the document of the 
3rd of November 1863 is not a will, but a icaqf-ndma or deed of - 
endowment, and not being executed on a duly stamped paper is 
not admissible in evidenced The plea was the subject of tbe sixth 
issue in the Lower Court, and was disallowed by the Subordinate 
Judge for reasons in which I concur. The deed itself is before us, 
and it opens with the following words: — 

“ I, Sheikh Muhammad Ali, son of Sheikh Ali Bakhsh, resident 
of Lucknow, while in the enjoyment of sound health and senses, 
write these lines by way of a will, the execution of the provisions 
whereof shall rest with my executor after my deal h— that the 
under-mentioned four villages, &of 7 

These words in themselves leave no doubt that the instrument 
was intended by the executant to be a testamentary disposition of 
the property to which it relates. It was registered as a will by 
Mr. Frederick Lincoln, the Sadar Registrar of Lucknow, on the 

62 



44J THE INDIAN LAW EEPORTS, [FOL, XI F. 

7th of November 1863, and it has ever since been dealt with as a 
will by Musammat Kanizak Fatima, the only heir of the testator,. 
Muhammad Ali. For instance, in paragraph 4 of her own will of 
the 14th of October 1881, she uniformly refers to her father’s 
deed of the 3rd of November 1863, as “the will of my father,. 
Sheikh Muhammad Ali, deceased/ 5 and the provisions of the deed 
itself show that it was intended to be a testamentary instrument. 
I have no doubt therefore that the Subordinate Judge was right in 
holding that the instrument did not require stamp, and that it was 
admissible in evidence. 

Freed from these minor points, the contention between the 
parties, so far as it has been urged here, raises the following sub- 
stantial questions for determination : — 

(1) .-Is a waqf-biZ-icasiyat or testamentary waqf valid under 
the Muhammadan law of the Shia school in the absence of actual 
delivery by the icaqif himself of possession of the appropriated pro- 
perty to the mutawaUi or the person appointed as superintendent 
thereof by the deed whereby the waqf is created?' 

(2) . — Does the death of a wdqif (appropriator) before actual 
delivery of possession by him to the mutawnlli or the beneficiaries 
of tb© trust invalidate the waqf so as to render it null and void ab 
mitto under the Shia law ? 

(3) . — -If so, does the consent of the appropriator’s heirs to 
testamentary waqf validate such waqf under that law ? 

(4) . — Did the deeds of the 3rd of November 1863 and the 27th 
of November 1863, executed by Muhammad Ali, create a valid 
waqf under the Shia law ? and was actual effect given to them by 
Muhammad Ali himself during his lifetime, and after his death 
by his daughter and only heir, Musammat Kanizak Fatima? 

(5) . — Upon the death of Muhammad Ali on the 11th of De- 
cember J863 did Musammat Kanizak Fatima obtain possession of 
the property now in suit by right of inheritance as the sole heir of 
her father or as successor to him as mutamlli of the waqf pro* 
pert y ? 
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(6) . Does Musammat Kanizak Fatima’s -will of the 4th of 1S92 

October 1881 amount to a fresh tcaqf ot the property m suit of Agha Au 
which she appointed herself the n.ntawalli for life, and after her Ehxh 
death, her son and daughter, Agha Ali Khan and Musammat Autaf 
Amina Begam ? and if so, was she entitled to alter the provisions «££ 
of her father’s will of the 3rd of November 1833 ? 

(7) _What is the effect of the ikrarnama executed by Agha 
Ali Khan (plaintiff No. 1) upon his right to contest the validity of 
his mother’s will of the 14th of October 1881, so far as the pro- 
perty now in suit is concerned ? 

( 8 —Was the codicil of the 22nd of October 1884, executed 
bv Musammat Kanizak Fatima as supplement to her will of the 
15th October 1881, valid, and within her legal powers ? 

(9 )._Was the lease of the 22nd of October 1884, executed 
by Musammat Kanizak Fatima in favour of her grandson, Savdar 
Husain, in respect of the villages in suit valid ? 


(10) -Are the plaintiffs, or either of them, entitled to oust 
the defendant, Rardar Husain, from possession under the lease ot 
the 22nd of October 1884, or to exclude Musammat Amina Begam 
from her position as mutaxUi of the vaqf property now m suit 
under Musammat Kanizak Fatima’s will of the 14th of October 

1881? . 

(llh— Is there any such misfeasance or incompetency P™^ ed 
against Musammat Amina Begam as would entitle Agha All K an 
(plaintiff No. 1) to exclude her from the joint .uutawalhshxp of 
the tcaqf property now in dispute ? 

In my opinion the first of these questions is by far the most 
important as regulating the decision of this case. 1 he second and 
third questions are closely connected with the first and require 
consideration before it becomes necessary to decide the remaining 
questions in the case as above formulated 

Upon the first three questions authorities have been cited on 
either side, hut the terms in which these authonttes an the S. a 

!aw express therule are so much in discord with the doctrines of 
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the Sunni school of the Muhammdan law that I think that the 
question above referred to should be considered by a Full Bench 
of this Court. I may say that on behalf of one side of the ques- 
tion Pandit Sundar Lai has cited passages from Mr. Justice Ameer 
Ali’s work on Muhammadan law, being the Tagore law lecture to 
the year 1884. On the other side of the question are passages to 
be found in the original Arabic works of high authority in the 
aS hi ci law which do not seem to support the argument for the 
plaintiff so as to leave it undoubted whether or not a testamentary 
w aqf is allowed under the Shia law. I will therefore refer the first 
three questions to the Pull Benoh with recommendation that the 
case should be laid before the learned Chief Justice for orders on 
the opening Court. 

On the reference being heard by the Full Benoh the following 
judgments were delivered : — 

Munshi Earn Prasad , Pandit Sundar Lai, and Babu Ditrga 
Char an , for the appellants, 

Mr. Karamat Husain , for the respondents. 

MAHMOod, J. — The preliminary facts from which the questions 
of law now under consideration have arisen have been stated by 
me in my order of reference dated the 1st of October 1890, in 
which Mr. Justice Young concurred. . i need not therefore repeat 
those facts, and I think it is enough to say that the points ref erred 
to the Full Bench are the following : — 

(1) Is a icaqf-bil-wasiyat or testamentary waqf valid under 

the Muhammadan law of the Shia school in the absence 
of actual delivery by the waqif himself of possession of 
the appropriated property to the mutawalli or the person 
appointed as superintendent thereof by the deed where- 
by the waqf is created ? 

(2) Does the death of a icaqif (appropriator) before actual 

delivery of possession by him to the mntwatti or the 
beneficiaries of the trust invalidate the toaqf so as to 
render it null and void ab initio under the Shia law ? 
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(3) If so, does the consent of the appropriated heirs to testa- 
mentery waqf validate such tcaqf under that law ? 

In considering the first of these questions if will he convenient * 
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to ascertain in the first place the exact nature and constitution of LTAF 
. A Hasan 

waqf as understood m the Shia law c The Shard yi-ul-hlam thus Khan. 


describes a tcaqf : 


u Wukf is a contract the fruit of effect or which is to tie up 
the original of a thing and to leave its usufruct free. The only 
express word by which it can be constituted is c Wuhifto 9 (I have 
appropriated), for with regard to i Hurrumto ’ (I have conse- 
crated), and * Suddukio 9 (I have bestowed), they are not sufficient 
to constitute wukf without accompanying circumstances, as by 
themselves they are susceptible of another interpretation besides 
wukf ” (Baillie 5 s Xxnameea Law, p. 211.}* 

The most important point to be noticed in this definition is 
the word contract which Mr. Baillie in his translation, and I, after 
having consulted the original Arabic, agree in thinking is a correct 
equivalent of the word aqd ), which in the Latin phraseology 
of English law might he rendered by the word pactum . The impor- 
tance of this explanation lies in the circumstance that the incidents 
of tcaqf under the Shi a law are vastly different from those of the 
Sunni law on some of the most radical points, and since such dis- 
tinction will enable me to make my meaning more clear I will 
quote a passage from the Fatawa Alamgiri> accepting the transla- 
tion of Mr. Baillie which I have compared with the original 


u According to the two disciples wukf is the detention of a thing 
in the implied ownership of Almighty God, in such a manner that 
its profits may revert to or be applied for the benefit of mankind ; 
and the appropriation is obligatory, so that the thing appropriated 
can neither he sold, nor given, nor inherited. In the Ayoon and 
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Yutuma it is stated that the fdm is in conformity with the opinion 
of the two disciples.” (Baillie’s Hanifeea Law, P 558.) 

It will he observed that whilst nnder the Shut law waqfisa, 
'contract, under the Sunni law it is a unilateral disposition of 
property, and as such not subjeot to the rules of contract. 1 his is 
shown from the following passage in the Faiawa pin, the s ^' 
stance of which has been correctly rendered by Mr. Baillie in the 

fonowmgword^.-^ ^ ^ speoial words declaratory of the 

appropriation, such as‘ I have given this my land/ or ‘ bequeathed 
it Is an appropriated and special or onarity/ Its cause <* 

Motive is a seeking for nearness/ Audits legal effect according 
to the two disciples, ‘ and abatement of the appropriate! s ngh of 
property in the thing appropriated in favour of Almighty trod, 
and, according to Aboo Huneefa, ‘ a detaining of it in the owner, 
ship of the appropriator, but without the power of alienation, and 
‘ a bestowing of its produce in charity/” (Baillie s RamfeeaLaw, 

^lt is ft general rule o£ i.torpr.Uto ol Sm.i U„ tot 
when there is a difference of opinion between Imam u am a 
and his two disciples, Qasi Abu Yusuf andlmam Muhammad the 
opinion of the majority prevails, and the passage homtheFatawa 
Jkmgiri which I have fir st cited shows that in regard to the nature 
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effect and constitution of tcaqf, the opinion of the two disciples is 
the one which has been adopted and prevails. 

Now the distinction which thus exists between the Sunni and 
SMa law’ must not he lost sight of, as some of the texts and eases 
cited in the course of the argument proceeded upon the Sunni law 
and not upon the SMa law. Perhaps the most notable of these 
cases is Wasiq AH Khan v. Ihe Government (1) which, though a 
case relating to a Shi* *»«/, ™mely, the celebrated _ endowment 
under the will of Saji Muhammad Mobsin ror the t lmambara at 
Hooghly, was dealt with by the Sadr Diwani Adalat upon the 
principles of the Sunni school of Muhammadan law which was 
then prevalent as the Muhammadan law administered by the 
Courts of British India. 'Ihe case was decided so long ago as the 

22nd of September 1836, and I seriously doubt whether m those 

days the Shi* law was ever administered by the Courts of British 
India as the rule of decision, even when Shias were concerned. 
Mr. Baillie at the outset of the introduction to his Im&meea Law 
describes the history of the manner in which the SMa law same to 
be recognised in India, and I think I may safely say that it was 
not till the ruling of their Lordships of the Privy Council m Raja 
JJeedar Herein v. Eanee Zakoor-oon.Nissa (2), decided m 1841, 
that the enforcibility of the Shia law by the British Courts m 
India was placed upon a firm footing. In that case their Lordships 
in dealing with an enactment in pari materia with s. 37 of our 
present Civil Courts Act (Act No. XII of 1887) went on to say 
(vide p. 478) : 

“ It is true that the Soonee law has generally prevailed, because 
the great Majority of the Indian Muhammadans are Soonees, there 
being very few families of the Skeeah sect, except those of the 
reigning princes, which will account for the prevalence of the 
Soonee doctrines in the Courts, but there is no practice which 
excludes the application of the Sheeah law to the rights of persons 
professing the tenets of that sect. The natural and equitable 
construction of the Regulation therefore must prevail. ” 

(1) 6 8. D. A.,L. P., 110. 

(2) 2 Moo. I. A., 441, tide pp. 6T7-8. 
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It was indeed in view of this ruling of the Lords of the Privy 
Council that in Abbas Ali v. Maya Ram (1), which was a pre- 
emption case, Mr. Justice Straight agreed with mein applying the 
striot Shia law, though my opinion required dissenting fjom two 
previous Division Bench rulings of this Court referred to in my 
judgment. 

I have been anxious to place this preliminary point upon a 
footing which is conducive to preventing my judgment from being 
misunderstood, because, whilst on the one hand, if the questions 
which are before the Full Bench were questions of the Sunni 
{Hanaji) law, they would probably involve neither doubt nor diffi- 
culty ; on the other hand, being questions governed by the Shia 
law, they are far from being simple questions, and in this judg- 
ment I will deal with them strictly according to the Shia doctrine 
as enunciated in the authoritative law works of that sect. 

Now I have already said that the Shardyi-ul-Islam, which is the 
most authoritative text-book of the Shia law, deals with lortqf as a 
contract (aqd dOs), and I now prooeed to show that the result of 
this doctrine as it has been aooeptedby authoritative commentators 
and writers on the Shia law has been to oreate complications of 
detail as to its constitution and incidents which require considera- 
tion in this case. The Masdlik-Afhdm, a celebrated and autho- 
ritative commentary on the Shardyi-ul-Islam , as also the JawaMr - 
uIKaldm , another authoritative commentary on same text-book, 
throughout deals with waqfm a contract inter partes as distinguished 
from unilateral dispositions of property. 

Perhaps the best way to indicate this is to quote and refer to 
the Jami-uUShattdt , in whioh three important points relevant to 
the present discussion are stated in the form of a question which 
runs as follows 

fit Question . — Is the formal expression (sigha) necessary in 
appropriation ? Is it a contract requiring offer and acceptance, or a 


(1) I. L, B„ 13 AIL, 2*9. 
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mere declaration ? and is the intention of a desire to 'draw near to 
God essential.® ” 

The points raised in the above question when analysed are 
three, and they may be stated in the interrogative form to be the 
following 

(1) In the use of formal technical expressions necessary for 

creation of waqf? 

(2) Is tcaqf a form of contract {aqd, ***, pactum ,) needing 

offer and acceptance, or a declaration ( iqafa 9 uni- 

lateral disposition of property) ? 

(8) Is the intention of a desire to draw near to God essen- 
tial ? 
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All these three points have been discussed at length in the 
Jtimi-ul-Shattdt in the chapter on tcaqf at pp. 332 and 333 of the 
Tehran edition ; but since the work is in print and available to the 
public, it would be unnecessarily lengthening my judgment if I 
were to quote a whole page of a folio to show the meaning which 
I take from that work. I content myself by saying that upon 
each one of the three points above-mentioned the final answers 
given by the text are the following, and these I state seriatim 
Upon the first point in the question thus enunciated the answer 
is thus worded:— 

“Tea, the use of formal technical expression is an essential 
condition, and without it waqf is not established. 55 1 

Upon the second point the answer is thus worded ; — 

“ Waqf is a contract needing offer and acceptance. 5 ’? But 
whilst thus generally expressing the necessity of the contractual 


) — dJ 0 tA-sC.3 ^ * ^Larib 

* ( rrr **=**> ^J\j 

* <-!**■* > uiij J 

63 



[VOL. XIV.- 


452 


1892 


AGHA. All 
Khan 

V- 

AXiTATJ* 
'Has an 
Khan. 


the INDIAN LAW REDOUTS. 

formalities of offer ami acceptance, the text goes on to explain how 
in some oases exceptions arc to be made, and in dealing with these 
exceptions the author, meeting the difficulty which arises out of the 
word m«, which in English means ‘ declaration, or rather 

‘ unilateral disposition of property,’ goes on to explain that- 
“ The meaning of aqd, *** contract, hero covers declarations 

(jq&'d) i unilateral dispositions).”* 

But in thus extending the ordinary technical legal meaning 
of the word aqd, ^ (which means contract needing offer and 

- the s sit:: 
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hands, the author of the Durus deals with the other two points, 
and I will quote from him presently* 

As to the necessity of the intention or desire to create a waqf 
he lays down a rule of common sense conformable to the rules of 
law and equity as understood not only in England but also in this 
country and in Muhammadan jurisprudence in general. After 
stating that the waqif or the appropriator should not be under any 
legal disability and thus competent to enter into a legal contract, 
the author goes on to state as the second condition of the validity 
of a waqf that — “ It is necessary that there should exist an inten- 
tion, and therefore it cannot be established by one who is uncor- 
scious or asleep or drunk.”* 

Then, in dealing with the question of acceptance of a waqf the 
authority is equally clear upon what has been described by me 
already as to the second point in the question raised in the Jami« 
uU&hattdty namely, whether waqf being a contract needs offer and 
acceptance as the essential conditions of its validity under the 
Shia law. 

Upon this point the Durus is perfectly, clear, ail the more so as 
it is fully consistent with the Shia doctrine of regarding waqf as a 
contract (aqd ; as contra-distinguished from the Sunni doctrine 
upon the same subject. The author of the Durus , recognising the 
necessity of keeping pace with the requirements of contracts and 
feeling the neoessity of finding that in some cases of waqf whilst 
there is an offer there is no possibility of acceptance, and at the 
same time desirous of maintaining the waqf under such circum- 
stances, goes on to explain the doctrine in the following words as 
the fourth condition governing suoh alienations : — 

“The fourth condition is acceptance, which is correlative to offer 
when it is possible for those in whose favour the waqf has been made* 
Acceptance is not rendered necessary in the case of mendicants nor 
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1892 in ike case of publio charities because of tbo impossibility of seour* 
Aoha Am in S acceptance.”* 

Khan It must, therefore be taken that the Shia law recognises mqf 
Atm not as a unilateral disposition of property, as it is reoognised in the 
Kha» N & um * i QW > hat as a oontraot which, according to the requirements 
of juristic notions, irrespective of either of these two systems 
must be a transaction inter vivos, and this ex necessitate rsi. 

1 will refrain from expatiating upon this point of jurisprudence 
beoauso, having onoe laid down, as I have already said, that a mqf 
under the Shia law is regarded as a contract (aqd *&) requiring, at 
least in its general form, offer and aoooptanoe, the rules whioh 
follow from such a dootrine must be interpreted conformably with 
such a notion. 

This leads me to the latter part of the first question as referred 
to the Pull Benoh, whioh, indeed, is the turning point of this ease— 
namely, whether aotual delivery by the tc&qif himself of the appro- 
priated property totho mutawalli, or the person appointed as superin- 
tendent theroof, is essential to the validity of the toaqf itself. 

Upon this point, whioh, as I have already said, is the turning 
point of the case, much depends. The first point to ascertain is 
whether under the Shia law of the transfer of property known as 
teaqf there is any distinction between transfers of property which 
require tanjiz,}**^ ,and those whioh do not require tanjiz, that 
is, immediate operation of the transaction absolute and unconditional. 

The Sharayi-ul-Islam in describing the rule as to teaqf goes 
on to say : — 

“ Conditions that relate to tho u'ukf itself, whioh are four in 
number : — Pirst, it must be perpetual ; second, absolute and uncon- 
ditional ; third, possession must be given of the mow hoof, or thing 
appropriated ; and, fourth, it must be entirely taken out of the 
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wakif or appropriator himself. So that if the appropriation is 
restricted to a particular time or made dependent on some quality 
of future occurrence, it is void. ” (Baillie’s Imameea Law, p. 
218 .) # 

So far' as the question of tanjiz, (which I have already 
interpreted) is concerned, the Jawahir-iil-KaUm is more explicit. 
It says : — 

s< Similarly you have heard more than once that tanjiz , or to 
make a contract to take effect immediately, is necessary in every 
cause of legal results, save those which have been excepted (by the 
authority of law), and that appropriation is void if suspended on 
an uncertain or even certain future event. There is no difficulty 
or difference of opinion (on the necessity of tanjiz).” {Jawahir-uU 
Kaldm Book of Appropriation . Tehran edition .)t 

From this text it is clear that icaqf being dealt with by the 
anthor as a contract, he lays down that tanjiz, is ah essential 
condition of the validity of a waqf . The matter is even more fully 
explained in another work of high authority in the Shia law^ 
namely, the Jdmi-ul-Maqasid, which run3 as follows in regard 
to icaqf:— 

“ Its conditions are tanjiz , perpetuity, delivery of posses- 
sion, and its exclusion from the ownership of the waqf, appro- 
priator, himself, and an intention of nearness (to God). In regard 
to waqfi other matters are also conditioned ; one of them is tanjiz 
and therefore if he has suspended it upon any condition or 
quality like his saying ‘when Zaid arrives I have certainly 
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appropriated my house, ’ or ‘ when the beginning of the month 
arrives, I have made a miqf of my slave, ’ it is invalid by reason 
of the absence of absolute oertainty of it, in the same manner as 
in the case of salo and gift rendering them contingent invalidates 
them. ”* 

* To these texts I may add another, which shows how strictly the 
Shia law regards waqf as a oontraot and renders tanjte, an 

essential condition for its validity. The Sharah Lam ah BamMkia, 
a work of high authority, has the following : 

“ Besides above-mentioned matters, tanjie, is one of its 

(wdqfs) conditions. Therefore, if ho has suspended it upon any' 
contingency or quality it is void, except in oases when the contin- 
gency already exists and the woqif (appropriator) is aware of its 
existenoe, such as his saying ‘ I have made this waqf if to-day is 
Friday, suoh as is the rule in regard to other contracts. ”t 

Now it is clear from these texts that the doctrine of tanjh, 
which is unanimously approved by the highest authorities of 
the tibia law, requires as one of the essential conditions precedent 
to the validity of a «d<?/that it should not he rendered contingent 
upon any future event, whether such event is likely or possible to 
occur, or even where it is certain to ooour, suoh as the begiuuing 
of the next month or the ooourouoe of the death of the tc&qif i.e., 
the appropriator. 

" l now prooeed to explain how this doctrine practically operates, 
imposing, as it does, the stringency which I have described. The 
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best illustration of the application of the rule is the question of 

delivery of actual possession by the waqif himself of the appro- Agha Ali 

printed property to the mutawalli or the person appointed as 

superintendent of the waqf property. Altai* 

Hasan 

Upon this point I again take the text of the Shaydyi*ul-Islam Khan. 
and its two recognised commentaries of the highest authority # 

The text of the Shar&yi-uUMam and the explanation thereof in the 
Masalik-nU Afhdm are thus worded « 

u A uaqf does not become obligatory except by delivery of 
possession. 1 ” (Sharped, p. 284, Calcutta edition,)* 

“ The author says , — 4 A waqf does not become obligatory 
except by dill very of possession. ’There is no difference of opinion 
among our masters in the matter of seisin being a condition for the 
validity of a waqf. So it does not become a contract without seisin 
in the same manner as it does not become a contract by a proposal 
without acceptance or vice versa. Thus seisin forms a part of the 
cause by which the transfer of ownership is effected. This does not 
appear from the wording of the author as it negatives obligation. 

But he will soon, hereafter, state expressly what we have mentioned 
where he says in the 4th section that seisin is a condition for the 
validity of a waqf. The use of this principle appears in the ease 
of accession, if any, between the contract and seisin, for it (acces- 
sion) is for the wdqif as we have shown. It is obvious that the fact 
of seisin being a condition for obligation is not inconsistent with 
the accession being for the benefit of the maukuf-alaih (beneficiary) ; 
the reason being that the waqf is constituted though it is not bind- 
ing ; for regarding the ownership of accession obligation has no 
importance, so much so that the contract effecting the transfer is 
constituted, though such contract is optional in the opinion of the 
author and other doctors, as the principles of optional sale and the 
like tend to show. It may be perhaps that by negativing the 
obligatory character of a waqf in the absence of sehin, the author 
meant to contradict some of the common people (Swum) who hold that 
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a mqf becomes obligatory merely by using the word, though posses- 
sion may not have boon obtained j and therefore the author has used 
such words as contradict that person expressly, without having 
regard to the inference to be drawn from the signification thereof 
and then af tor that ho has expressed what he meant.” ( JUasdlik-ul- 
Afhdm) .* 

More explicit on the subject of delivery of possession as a con- 
dition precedent to the validity of a wnqf under the Shai law is the 
commentary of the Shardyi~ul- Isldm, the Jmcdhir-nl-Kal&m, which 
dealing with the text, runs as follows : — 

“Soaoontract of w&qf does not become obligatory except by 
delivery of possession, wbioh moans seisin by poi-mission ; therefore 
it is competent for either of the two (the udqif or the maukuf-alai/t) 
to pul; an end to it before seisin. This is however not inconsistent 
with seisin being one of the conditions for validity used in the 
sense of the production of the effect or the fact; of tho inaulsuf-alaih 
becoming the owner of profits, &o,, as explained hereafter by the 
author and others : nay, the learned oven have deduced therefrom 
that a mqf becomes void by tho death of tho udqif before seisin 
and other principles. Tho ncoossity (of saying that a icuqf contraot 
does not beoome obligatory except by delivery of possession) is the 

^ C/otp5!t> II) ij.fi Sj .'Jj3 * 

^CJIj y fayF* ill*** oSl*x) 

•xxhiif JSli) 

if ' t - 

<Jyw> U> 

tjavi J}^ ^ ti.) \j^iy 

f j.A cjl- 0 ^ HU ASjb, U» j &A* 

$U0!u£U ^ fjk (J 

i>^)| ^ AlxJ J ( tjJ ^ ^ ^ ) 

t^i) ^Ip 

“*"* ^ yo ^ jY**$ ^ L oy 

* ( /tyJidJu* ) 



VOL. XIV.] 


ALLAHABAD SERIES. 


459 


object to state here either that before seisin it is not, as some com* 
mon people (Sunnis) say it is, obligatory, or that it does not follow Agha Ali 
from the happening of the contract that delivery of possession which 
is one of the conditions of validity is compulsory : though this 
(that delivery of possession is compulsory) has been imagined in 
consequence of the resemblance of the subject (waqf) by reading 
together the words of God, the Most High , i fulfil (your promises) ? 
and the argument which shows the importance of possession for 
validity which means the constitution of ownership and the like. 

The reasoD^for the view that 4 it does not follow * * * 

is compulsory ’) is that although the words of God negative the 
originality of exemption, &c., yet they are not in conformity with 
the argument which almost evidently shows the importance of 
possession : nay, Azir* even evidently shows that cancellation 
before obtaining a possession is lawful, and that the udqif does not 
(thereby) commit a sin. ‘ I asked,’ says Safwan in his book called 
the Sahih , 4 about a person who made a waqf of an estate, and in 
whose mind it entered afterwards to make some alteration in the 
waqf? Thereupon Abul Hasan said, i if the person made a waqf 
of the estate in favor of his children and others, and appointed a 
manager of the estate, it is not open for him to revoke : if they 
(the maukuf alaihim) are minors and having stipulated the superin- 
tendence thereof on their behalf till their attaining majority, 
manages the estate on their behalf, it is not open for him to revoke 
the transaction. If they are of age and he did not deliver the estate 
to them, while they did not litigate for taking the management 
thereof from him, then it is open for him to revoke the transaction : 
because, notwithstanding their being of age, they do not take the 
management thereof from him.” 9 There is a report from As£di 
of the answer to his questions, received by him from Urori, who 
received the same from the Imam of the age (Imam -i-Mahdi), may 
my life be sacrificed for him ! (The report is as follows ) : — 4 As to 
your question about a person who makes a waqf in our favor, and 
makes the property ours, and who afterwards requires it, the owner 
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I8j>3 of the properly is at liberty as regards tho properly which has not 
been made over ; but as regards the property which has been made 
Khan over the owner is not at liberty, whether he require it or not, 

A it a r axu * w ' lo ^ 10r stand in need of it or is indifferent to it,’ 

.Hasan Further on he (Imam of the age) said:— 1 ‘ As to your question 
Kuan. re g a rding a person who has made an estate ours and made it over 
to a manager who manages it, peoples it, pays out of its income 
the Government demand ( khintj ) payable in respect thereof and 
its liabilities, and makes the remaining income ours, all that is 
lawful for the person whom the owner of the estate has appointed 
as the manager thereof, but not for a person other than him,’ But 
the two traditions, as you see, do not directly, or oven apparently, 
show that seisin is a condition for the validity used in the sense of 
the production of effect; which is ownership and the like ; because 
the two traditions are necessarily in conformity with each other in 
showing that seisin is a condition for obligation, The use of the 
principle appears in an accession made between a contract and 
seisin* But in (*) and (t) it is denied repoate ily that there is any 
difference of opinion as to seisin being a condition for validity > 
naj*, the two books even show that the opinion is unanimous.” 
(Jem 
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Similar is the effect of another work of high authority in the 
SMa law, namely, the Sharah I amah Damnhkia , which I now 
quote, not only as relevant to the point now under consideration, 
namely, the necessity of delivery of possession, bnt also as intro- 
ductory to the next step of reasoning, which I shall adopt in this 
judgment relating to testamentary power in the Shia law for crea" 
tion of waqfs. The Sharah Ltrnah Damishkia runs as follows: — 

“The icaqf does not without seisin become obligatory after the 
completion of the words constituting it. So if a waqfbs made for 
a public purpose, the superintendent of tcaqf property or the 
ruler, or the manager appointed by the vdqif to take possession 
thereof, should take possession of it, the happening of such pos- 
session will be recognised if it happen by the permission of the 
tcdqif because disposition of another’s property is prohibited with- 
out his permission. The fact is that a tcaqf property is not at 
all transferred to the matikuf • alaih (beneficiary) without seisin. 
If the waqif die before possession for which he gave permission 
the tcaqf becomes void. A tradition reported from Obeid, the son 
of Zurarah, is clear on this point, and it shows that immediate pos- 
session is not important. Apparently the same is the ease with 

&JJ aLp j | y f ; U* fyfe 

m-K aap Lo Ia?| 2 ( \ 

aJ| ^ tfeci yf UJ U ^ UHa.1) 

AaJ| *fa*L*l L/c 

ij^I ia A3 I'C Uj ^ JtS ^J| aA-c y 

\*jS° Jm, 5 y ^ LJ (.l^aST ». 

^♦J <-SCj A ^ U) JAoJfcJ' 0 5 j 

j , iA t5jS l+A L$*.U U;A 

*:/*+*• Jjsiy&i c5^ ^ 

* t+^Lo 

‘j&* J* } ’<**> £*> ^ f 


461 


1892 


Agha A LI 

Khan 

V. 

Altap 

Hasan 

Khan. 


* 


462 


[VOL. XIV. 


1892 


Agha Am 
Khan 

'V, 

Altai? 

Hasan 

Khan- 


the INDIAN LAW BBEOETS. 

the death of the mmHf-alaA though there ia possibility that 
hie heir may stand in hie place. From the negation of obliga- 
tion by him (the anther of Lmnh) it m»y bo understood that the 
‘Jet i. valid before seisin, so that the transfer of ownership is 
unsure and becomes absolute by means of seism: other anthem 
have said so in evpros. terms. It is apparent from the ten* 
that seisin is a oondition for validity. The use of to prtnoipl. 
appears in tire oase of aocossum between the oontraot and seism. 
Obligation may posdbly be taken hero in the sene, of vahdity.and 
it is inferred from the oirenmstanoe thfft a m,f .. »rd to be vetd 
Z dies before seisin, which oirenmstanoe ,s due to rnvah 
dity and net to the absenee of obligation. 80 rt .» stated m he 
,, „n “Gift” in the “ Purus.” From what some of the 

masters have said in this matter it appear, that the author may 

have meant (validity.) (SM Imah lWr£.«.) 

Briefly stated, the effect of these texts is to sustain vho follow- 
ing propositions : 

m That tho Bhia law (as distinguished from the Sunni doc- 
trinel regards mqf a transaction falling under the 
category of oontraot {aqd, pactum) inter vim. 
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(2) That tanjfa, (a.e., immediate operation of the transac- 

tion absolnte and unconditional), is one of its essential ' 
elements. 

(3) That actual delivery of possession by the w&qif (i i.e appro- 

priator) himself or by his permission is a condition 
precedent ta its validity and effect. 

(4) That acceptance by the beneficiaries of the mqf is essen- 

tial for its validity, except in cases where by the very 
nature of the ' icaqf such acceptance is impracticable, 
such as in the case of a mosque and charitable endow- 
ment in favour of mendicants in general ( faqirs , ) 

that is, the indigent public. 

(5) That suspension of a icaqf \ that is, the rendering its oper- 

ation contingent upon any future event, but that event 
certain to occur or uncertain to occur, is absolutely void. 

Then comes the last part of the case so far as the first question 
referred to the Full Bench is concerned : and I think it can be 
conveniently dealt with along with the second question referred to 
the Full Bench, because the original texts of the Shia law are com- 
mon to both. The turning point is the extent of the testamentary 
power in the Shia law as to the creation of waqfs that is to say, 
the power to render such transfers of property valid without deli- 
very of possession inter vivos . Upon the general testamentary 
power of the Shias the ruling of the Privy Council in Naivab Amin - 
ood-dowlah v. Syud Boshiin Ali Khan (1) was cited, and it was 
there held that a nuncupative will by a Muhammadan of the Shia 
sect bequeathing property less in amount than one-third of his 
estate was valid, and that such bequest would have been valid even 
if beyond a third of the testator’s estate, provided the heirs con- 
curred in the bequest. 

I have mentioned this case because it is the principal judicial 
authority cited in support of the proposition pressed on behalf of 
the plaintiffs that under the Shia law, notwithstanding the fact that 
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waqf is a oontract, notwithstanding the fact that tanjlz, jt^ 3 , and 
delivery of possession are its essential conditions, yet icaqfs may he 
created by testamontary disposition without immediate operation 
and actual delivery of possession of the appropriated property. 

Now I prooeed to show from the most authoritative texts of 
the Shia law itself that this contention is unsound and prooeeds 
upon obliviousnoss of the exigencies of the contract of waqf aB 
understood under that law. I will first quote the authorities and 
then discuss them. 

The first authority which I quote in the Shar&pi-ul- Islam 
together with its commentary the Mas&lik-ul-Afh&m. 

These texts are as follows : — 

“ [Seisin is a condition for the validity of a waqf. So if a per- 
son make a mqf and then dio without delivering possession, the 
? mqf property shall became a heritage,” (Sh ardi/i- u l-Isla m, Cal- 
cutta edition, p. 237.)* 

“ Seisin is a condition for the validity of a waqf * * *. There 
is no difference of opinion among us as to seisin being a condition 
for the completion of a waqf as regards its taking effect. This 
means that the transfer of ownership depends upon proposal, aooept- 
anoe and seisin. So a oontraot forms a part of tho oauso offeoting 
tho transfer and seisin completes it (the cause). Hence before 
possession a oontraot is valid in itself ; but tho transfer of owner- 
ship is not effected thereby, and therefore it may be revoked before 
seisin and is rendered void by death before seisin.' Tho acoession 
made between a oontraot of waqf and seisin is for the wdqif. This 
shows that seisin is one of the conditions for the validity of a 
waqf, as stated by the author and many others. But some of the 
jurists state that seisin is a oondition for obligation. They, how- 
ever do not mean anything othor than what we have mentioned* 
though the word * obligation ' gives rise to tho possibility of the 
contract being oomplete, affeoting a transfer of ownership not 
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obligatory in its nature, as in tbe case of tbe ownership of a tiling 1892 
sold daring the period of option; whereas on such a supposition Agha Ax,i 
an accession made in the interval would bo for the transferee, and Rhan 
such is not the case here unanimously. By the fact of seisin being Altaf 
a condition for obligation the author has meant nothing beyond 
that either tbe contract is neither complete nor so obligatory as 
to take effect, or tbe transfer is not obligatory and is not consti- 
tuted without seisin or the like. That it is lawful to revoke a 
tvaqf before seisin according to all opinions appears from a correct 
tradition reported by Safwan, son of Tahya, from Abul Hasan 
(peace be with him ?) Safwan says : — 6 I asked him (Abul Hasan) 
about a person who made waqf of an estate, and in whose mind 
it entered afterwards to make some alteration in the waqtf There 
upon Abul Hasan says:—“ If the person made a waqf of his estate 
in favour of his children and others, and appointed a manager of 
the estate, it is not open for him to revoke. If they (the maukuf 
alcvhim) are minors, and having stipulated the superintendence 
thereof on their behalf till their attaining majority manages the 
estate on their behalf, it is not open to him to revoke the trans- 
action. If they are of age and he did not deliver the estate to him , 
while they did not litigate for taking the management thereof 
from him, then it is open for him to revoke the transaction > 
because, notwithstanding their being of age they do not take the 
management thereof. 5 ' That a waqf is rendered void by the death 
of the uaqif before seisin appears from a tradition reported by 
Obeid, son of Zurarah, from Abu Abdullah that in the matter of 
a person who made a sadaqah i» favour of his children who were 
of age Abu. Abdullah said : — ‘If they did not take possession till 
he died, the property becomes an heritage: but if he made a 
sadaqah in favour of his child who has not attained majority it is 
valid ; because it is the father who controls the child’s affairs.’ 

The masters have understood from the tradition that sadqah 
means waqf; and they use it as an argument for what we have 
mentioned ; though there is a possibility of the word sadaqah 
being used in its particular sense, in which case tbe tradition 
is no argument. It (that sadaqah means a waqf) is supported 
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by what Abu Abdullah said at the end of the tradition, namely, 
that a person * cannot revoke a mdqnh if ho mado it to seek 
the favour of God, tho Most High,’ which provision is applicable 
to a mlqah-i-ammnh (public charity) specially, and not to waqf. 
It is obvious that tho death of a mauhtf-almh (beneficiary) is like 
tho death of a mqif (author of trust) ; for snob being the case 
with an optional contract, tho same oaso will a fortiori be with 
one whose ownership is not complete : but tho learned hava content- 
ed themselves with what has been reported. There is a possibility 
here of the seoond generation representing the mmkuf-alaih as 
regards seisin. The distinction between the two deaths is that the 
death of the waqf transfers his property to his heir, and this 
necessitates voidness, in tho same raannor as if he has transferred 
his property in his lifotime : but the case is different with the 
death of the maukuf-alaih , in which oaso the property remains in 
its original state and has not been transferred to another owing to 

imperfeotness of ownership. The other of- * has hesitated as 

to the validity of a teaqf in oaso the second generation take posses- 
sion ; but bo (the author of the book) has not mentioned it in any. 
other book, nor has any person other than the author mentioned it 
Lunacy and swoon are troated lilco death. Now, this having been 
settled, the seisin deserving consideration hero (in wnqj) is the same 
that deserve consideration in sale, and we have show n it there. 
The more foroible opinion is that immediate seisin is not neoessary, 
because of the constitution of tho origin and the absonoe of any 
argument showing it (tho importance of immediate possession). The 
above two traditions direct to it (immediate seisin not being neoes- 
sary), beoause voidness in the abse noo of seisin has been suspended 
till death, which faot provos that seisin, whenever obtained before 
death, is sufficient, l'hero is a possibility of immodiateness being 
worthy of consideration, bocauso seisin is an ingredient in a oontract, 
and stands for aoceptanoe, specially according to the opinion that 
aooeptanoe is not a necessary condition. In this (immediateness 
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being worthy of consideration) seisin in mqf differs from seisin in 
sale where ownership and the contract are complete without seisin 
and consequently immediate seisin is not at all necessary for its 
taking effect.” ( Masalik-uUAfham )* 

— ^J| US's:* * * 

uCi*) | us? JSy i AxJU vJ^y^/aUj ^9 

JSUJI t*As!AJU 

&£*** jyS&* &£0 y tsr «*&*){ &L& 

|Ajj ^ V-A3(^IJ d&Jf <*}& 2J.1.X3 ^Jb cMaU^ &Li 

4^0^ j <Jlx+&J\ tj U* Zs<5*> kj(^ ^ ^AaSJ[ 

CJ^ e/f y ^ ^i*A> &> &y*t.y} $y V* > v * ft***? 

uCJUjK j»jil y\b &£) ud*iJ JJiU lot 5 }£&* &Jj£) mbs'* AAUj 
d&iJ) ji^SSJ] 1** 

fjb ^ yioif £a*J| llyw ifyj LjytSUJf Ua uXJ&* 

Joj ^ ^ *)><** J&sA* Sj fyhj JIaxMi &1 y\ *yi A^L <_*jyj 

U^* ^*1 0*1 ert)A« ^UaAJlg* <-4* ^ 55^/*U!^ «-*** 

t*i j aJp^j y Sj*x*&) J ust ^ yi &$X^m ^JtS ^iLjjdufe 

Ua. 1 ty (pLtft. y ^A^xAJ y SaJjJ LUf Jta> bu& u£j,i y <*>6.*?? 

jjy 3 ?** fjjxU^ ** y 1^*^©! yt? ^ | ^ a>! a3 ^|X* 

|^+jclar£ f^j ^ ^ 4*j( A l ^ ff^A 

*j^=! ^ 1/^ ^ ^ c^i ^ 
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f^Al Ai^ ^ 

&*y I (^L ^vSli^A vi>^. : 3l *V 2*>J^ ^ <y.x> 
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^9 ^Ju3aD|^ fUbl y ^ji > 
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3892 Another authority of groat consequence is tho JawdWr-ul KnUm 
~Aaiu. Au a well-known commentary of tho Skcm'ti/i-ut-Isk'm, and it runs aa 
K,IAN follows consistently with tho preceding commentary : — 

V ■ 

iYas^n “So whore a person makos a wag/ and then dies before seisin 
Khan, the mqj is void and booomos an heritage in tho former case, nay 
oven in tho latter case. Similarly a wtujf booomos void if the 
uaqif turns mad or swoons, as is tho onso with all tho conditions of 
validity, when in tho eourso of the fulfilment of those conditions 
thore comes something which bars them before the completion of 
the cause, namely, what is apparently shown to ho the oanse, or 
which is caused to be believed to bo so,' by tho importance of the 
continuanco of capability till tho completion of tho cause ; and 
there is no distinction (in this matter) between tho proposer, the 
acceptor and tho subject-matter of tho contract, lienee there 
soems no difference of opinion among t he masters, in all matters, 
as to a canso becoming a nullity by being barred in the course of 
its com plot ion, though tho bar may cease to exist afterwards. But 
if wo say that seisin is a condition for obligation, then, tho mqf is 
nullified by tho death of the Kttqtf under tho correct tradition to 
be montioued hereafter, on tho ground that tho word ‘ sadaqah ’ 
occurring iu it moans waqf.” (Jtun'ihir-ul- Katim) * 

“yoo ytfJiyj.kdiu*^ ill ASar* (J u 5 5 OlU.'llU-cUj' ^xi jy,s 

J 

j*A**Jj^ Ua 

Jf isa ^ 1 *) 1 ^ ^ ? )J S’ LaA j 

JcJUj ^ 1 3 tsflLX A yy* y 

{U* Loj*a L 

* ( |A^<jJUve ) ~ F*l&i 

* 'h 00 ^ 
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*414*" ^.SJ| ^.wlj yl+J JLu 1^,5 lxi| 

Qj* ^J| (J,sfsCxJ|^|^d ^4^1 Jf^f 


VOL. XIV] 


ALLAHABAD SERIES. 


#69 


To these texts which were cited upon the point now under con* 
sideration I may add the following, which is from the " 

Magas and which, whilst an authority on the Shia law, is not a 
commentary on the Sharayi-ul* Is lam, for it is a commentary on 
another text of high authority, namely, the Qaivdid . The Jami* 
ul'Maqasid has the following : — 

“ Possession is a condition for validity of it (waqf), and if he 
(the tcdqif, \ appropriator) has made a waqf hut has not delivered 
the appropriated prorerty and has then died, the property 'becomes 
• inheritance in consequence of the waqf being void because of the 
absence of its essential condition, and this doctrine is explained in 
the tradition stated by Obeid Ibn-i-Zurarah from (Imam) Sadiq, 
on whom he peace.”* 

But it has been argued by Pandit Sundar Lai that in eases 
(such as the will of Muhammad Ali dated the 3rd of November 
.1863, to which this discussion relates) where a waqf is created and 
delivery of possession and acceptance have not taken place, the 
waqf does not become void but takes effect as a will to the extent 
of one-third of the property of the deceased appropriate!. For 
this contention he relips, inter alia , upon the following texts of th© 
Mabsut : — 

<s If the transfers are to come (into effect) after death ; — thus — • 
in the cose of* a waqf made by a will or when he directed manu- 
mission of a slave by his will, or, when he made a will for the sale 
of a house at a nominal price, and others like it : — 
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“ If one-third of the property be sufficient, to meet all this, it 
will be done accordingly. If one-third he not sufficient to meet all 
this (and there be no will for the manumission of a slave) the oner 
third will be applied to meet them all in proportionate shares and 
none shall have preference over tho other, because all these must 
come into effect at once , viz . on the (date) of death. This is 
according to the saying of the opposite scot i.e., the Sunnis). 
According to us the first-mentioned will have preference over the 
next and so on till the one-third is exhausted.” (The ilobsut by 
Sheikh Abu Jafar, p. 273, lines 23 to 25.)* 

In quoting this text 1 have quoted the translation furnished by 
Pandit Sunday Lai , but bofore dealing with the text I wish to 
point out a serious error in it, which is more important than a 
merely verbal criticism. The text in the opening part in enumera- 
ting various kinds of grants whioh are intended to take effect after 
death mentions as an illustration wills for waqfs. The original 
Arabic words are ul elf-* which in the learned Pandit’s 

translation is rendered in the following words : — *'(In the case of a 
mqf made by a will.” The literal and grammatical translation 
should be in the following words : — “For instance, if he make a 
bequest for a way/,” wbioh, taken with tho context, means that 
the deoeased has givon a testamentary direotion to his legal 
representatives to appropriate a oertain portion of his property 
towards charitable endowments according to the terms of the 
bequest. It does not moan that the exeoution of a will oan ipso 
facto create a wag fin pnmnii. In other words, the text properly 
understood does not lay down any rule as to the constitution and 
requisites of a mqf, hut lays down rales as to the administration 
of the estate of a deceased testator. 


0 hlar^ fVy Jj.L’jt ud iijAy* LUo*J|^.iK lj| Ut» * 
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The importance of the distinction which I have thus drawn 1892 
-will become more clear as I deal with the other texts cited by A( ^ a ah 
P andit Sundar Lai himself on behalf of the plaintiff. One of these Khan 
is the following from the Tahrir-ul ahkdm of Allama Eilli A ltai 

If he had said ‘ Make ye a mqf after my death in such a Khan. 
fashion,* that becomes a msiyaMmqf^^^S) (testament 
for a mqf). It must be taken out of one-third And if he had 
Lid That is mqf after my death/ then in its Wg 
bU-mqf (which is) lawful or mqf contingent upon death (which 

ia void there is nazar, * 

' Both Pandit Sundar Lai for the plaintiff and Mr. Earamat 

TTumn for the defendants agree in the accuracy of this transla- 

don of the text, and I also approve of it as a good literal transla. 

don They are, however, not agreed as to the meaning of the 

l&stword in the text, namely wr, A Pandit Sundar Lai main- 

* ... t]ie word is a technical word indicating that the point 

tains that once that the word n tera lly 

ItdlU* that the rule to which it refers 

i8 not a settled matter and requires consideration. 

Before proceeding further I may quote another text relied on 
Pandit Sundar Lai and Mr. Earamat Eusam on behalf of their 
respective clients, but they are not agreed as to the exact meaning 
l . ort of the text. I am therefore responsible for the follow- 
ing translation, which I will make as close and literal as linguistic 
exigencies will allow _ . 

“And if he said : — It is mqf after my death this is 

snsoentible both of being void, as it is suspension (of the mqf), and 
of being predicated as convertible into a wasiyat-bil-waqf, because 
it (the sentence) is more expressive than his saying ‘ Make it a 
mqf after my death/ Its (the phrase’s) use in making wills 

y *Jil| o- . ^ Jr ** ^ JU jJ * 

i JJj ,\ t^ 10 Jr Jli 

* (<s)1 ^ 
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is frequent, find this is the more oorrcot, because it is (means dis- 
posal of his property to take effect after death, which is the mean- 
ing of wawjnt (testamentary disposition).” (Izdh of Allama Hilli, 
p. 355 ).* 

In order to explain the controversy between the parties based 
upon these two texts it is necessary to state that thore are two 
Arabio phrases which must bo distinctly borne in mind as they 
ooour in the texts. These phrases are — 

(1) Qifu baada mauti kacd (l** **! |>&) which means— 

“Hake ye a mgj after mg death, thus." 

(2) Tlcnoa wagfm baada mauti {J?y° ,5 "* ! J A ) which 

means — It is wag/ after mg death. 

* 

Now the Shut law attaches stringent importance to technioal 
formalities and expressions employed, So far as the first of these 
phrases is concerned, it is admitted on all hands that it amounts to 
a testamentary direction to the heirs to make a waq f, that is, to 
appropria e property to tho purposes and in tho manner indicated 
by tho testator. Such testamentary direction is technically oalled 
wasiyat • bit-waqf ), that is, bequest for the purpose of 

a waqf, whioh falls under tho same oategory as other similar dis- 
positions such as those described in the text from tho Mahid which 
I have already quoted; and it cannot ho doubted that under the 
Shin law (as, indeed, also under tho Sunni law) such legates are 
to be carried out to tho extent of one-third of the estate of the 
deceased, subject to such rules and restrictions as govern the 
administration of tho estate of a deoeased person, by his legal 
representatives, with referenoe to his debts and other legal liabili- 
ties of bis estate. Indeed, there is no contest between the parties 
as to this point, and I need not therefore dwell upon it any further. 
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The real controversy relates to the second phrase, viz Is it 
tvaqf after my death” j&) and much in the texts 

which has been cited is devoted to discussing the exact significa- 
tion, import and effect when it is employed. Now the word tvaqf 
being a noun, does not in itself import either any tense 
or direction such as the imperatives (f [>&*) which occurs in the first 
phrase. This being so, doubts have arisen as to whether the phrase 
in which it occurs when used Las the signification of being a 
wasiyat-bil-mqf (tAiyb that is, a testamentary direction to 

heirs for {tvaqf), in which case it would be valid, or whether it 
signifies a tcaqf-biZ-wasiyat (ox^Jb vJGy, that is a tvaqf suspended 
or contingent upon the death of the w&qif, which being a future 
event would render the waqf void under the Shia law. 

The manner in which the question of preference between these 
two alternative interpretations is discussed by the Shia authorities 
is well illustrated by a text of the J a mi-u A Maqa 4d upon which 
both the parties have relied. The text in the original Arabic runs 
as follows : — * 


Js-aJ jd^A.a, j ^ j}* G ^ 

CAJ I h. 3 j^siJ j J j j b A>«ao ^ f 
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3 j *-£)i d ^ o cj ! 

pi *\, V. c^ILjLo *UuJ( y t*G La*» | if Uh ^ 11 llj^G 

4— f t<|,J ^^AIsaJ f^ ^ t f c- 

till'd I JjfH b dftic ^d-® LpUf ct-vb 

Aa. c j^ i p I ^ jj uAJ a d^x ^ 

f 0>.a. & «A‘X A ^ **»4 J ^ | C/^ 1 ioUJSif jJ ^gl-c 
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The parties have put in their translations of this text, but they 
are not agreed as to the interpretation and import of some words 
and phrases, and I have therefore compared the two translations 
and the original and am responsible for thoacouraoy of the follow- 
ing translation : — • 

“ And if ho said ‘ it is waqf after my death,’ this is susoep- 
tible both of being void, as it is suspension of the waqf, and of being 
predicated as convertible into a wamjat-bil-ioaqf. There can certainly 
be no doubt that by suolx a declaration (***■■£) predication is not 
intended. It then remains that by the declaration making an offer 
was intended ; and this in itself indeed indicates nothing other than 
conformity with offer for a waqf after death by means of the decla- 
ration just mentioned above ; and this matter requires nullity 
by reason of its disturbing the rule relating to the declaration 
being a complete oause for the constitution (Jy^) of waqf. But 
the occurrence of death enters into the matter as one of its consti- 
tuent elements. This is exactly what is meant by ta'alik , ^1*1 
(suspension) . Therefore it is void beoauso con tractual words are not 
regarded as correct unless they themselves bo tho perfect oause of 
the oreation of what is intended by them j otherwise the desired 
effeot will not follow, and this is what is meant by nullity. There 
is no indication in it (the declaration, used) of a wasiyat oxoept 
by putting an affeoted construction which tho words do not war- 
rant or indioate, and there is no authority for constraining it to 
mean 4 1 intend it to be made waqf after my death to put suoh 
a construction is a pure deviation from the right path («_A*~ ci-Ai • 
and to pass legal orders upon words of this kind wmon ao not 
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indicate the intention (of the speaker) is a matter extremely far- 
fetched 

m has already been stated that if one says to another: — 
‘ Take possession of the debt due to me by such a one for yourself,’ 
it is not valid, although the person ordered has a debt due to him 
by the person who orders; and it has been stated on agency that, 
if he says:—* Purchase such a thing for me by thy own goods, 
it is not valid, notwithstanding that the intention is known, and to 
put such a construction is possible. 
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“ The contention that such words are frequently used in wills 
and that validity is the legal presumption and that it oannot be 
realized without transferred meaning is futile (doctrine), because 
of the prohibition of the use so claimed and the necessity of its 
being ineffective until justified by the real or conventional mean- 
ing of the words employed. The presumption of validity 

of the above mentioned (***■*>), formula, does not require that 
it should be rendered as wasiyat unless something is added thereto 
indicating the same. 


“It is stated in the Hama%hi of our Sheikh the Shahid that 
this is the case when the intention is not known, and if known then 
there is no controversy. This requires cogitation, because mere 
intention has no effect unless the words indicating it really or con- 
ventionally are found ; and that is required by cogitation and by 
what was stated in similar cases points to nullity (of the transac- 
tion) . Of course, if the use of the phrase in the sense of wasiyat 
would have been common and well known it would not have been 
out of place to regard it as a valid wasiyat” (J dmi-t(J~lfaqa&id 9 
pp. 516 and 517.) 


'Understanding this text as I do, I have no doubt that, whilst 
dealing with questions of legal interpretation, it lays down the 
rule that under the Shia law no waqf can he created if its opera- 
tion id rendered contingent upon any future event such as the 
death of the donor. In other words, the text shows that a man 
cannot say; — “I created a w?/now, but it will take effeot upon 
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my '(loath.” Such phrases arc dealt with hy the Skin law as mere 
phrases expressive of intention, but not constituting a mg j\ and 
in the absence of offer, acceptance and actual delivery of posses- 
sion, the contract of tmqf is not constituted, and therefore what 
is known to jurisprudence as the tranavestitive fact does not occur 
till actual delivery of possession to the wmkuf-ahih (A^L 
that is the person in whose favor the mgf is made, except, of course 
in oases where by the very nature of the waqj\ such as in the oases 
of a mosque and public mendicants, the acceptance of such posses- 
sion is impossible. 

I have already said enough to show what the effect of death of 
the waqif before delivery of possession is upon the validity 
of the tcaqif, namely, that the waqf becomes void and the property 
is dealt with as the estate of the deceased, subject to the laws of 
inheritance and administration of his estate. This view is by 
analogy in full keeping with tho principle of another class of dis- 
positions of property requiring actual delivery of possession as the 
condition precedent to tho validity of the transaction ; I mean hiba 
(A^) or gift, which again is regarded by the 8 Ida law as a con- 
tract subject to tho doctrine of tanjte, (yyF^), already explained. 
There the rule in connection with that and common to mtqfhlml 
down in the Shar&yuul-Mim to be that 

“If the donor should die after the contract and before posses- 
sion has been taken of the gift it falls back into his inheritance. 
Permission of the donor is a condition of valid seisin, and if the 
thing given bo taken possession of without his permission it is not 
transferred to the donee.” (Baiilio’s Imameoa ’Law, page 204).* 

The stringency with which tho Shut law regards as void waqfs 
which are not unconditional and absolute and in pursuance of 
which actual delivery of possession has not taken place is well 
illustrated in the' JdmuuUShdHM in the form of question and 

I ij\ ^ c jhyi jl* 
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answer. I will quote the original text, as also the translation, 1892 • 
for which I am responsible, as it was not cited by either of the ^ GHA ^ LI 
parties, though it comes nearest to the facts of the case, out of Keo 
which this reference has arisen. The original text is as follows altaf 
( p. 349, Tehran addition) Khan* 

The authoritativeness of the work from which this text is 
taken is undoubted, for both parties have relied upon the book in 
the course of their arguments. The following is my translation 
of the original text ; — 

“ Question .'— Whether when a person makes a waqf and pro- 
vides that the muiawalli shall after the date of the waqf employ 
the profits of the property for holding prayers and fasting — is 
such a waqf to be regarded as a waqf for himself f 

or the taking out of the wdqif (from the proprietorship of the 
property) ? Are entire profits to be regarded of this kind, or 
their is any distinction between wbat applies to the whole and 
a portion thereof ? 

“ Answer. — The accepted opinion <y&Uo) is that such a waqf is 
a waqf on one’s self (<j*^ f *-&*>) or a condition reserving profits 
for himself from the waqf ; and since it thus becomes dependent 
it also has another defect, namely, that destructive of the original 
transaction itself, because so long as the waqif lives there is no 
beneficiaryj of the trust. The accepted opinion is that no 
difference exists (as to the applicability of the rule) between the 
whole or a part.” 

The general effect of the text may be stated to be that such 
a icagf when rendered contingent for its operation on the death 
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of the w&qifis invalid, as, during the eontinuanoe of the wdqif’g 
life, he would ooutinue to enjoy profits, and therefore it oould not 
be regarded as “ entirely taken out of the udqif, or appropriator, 
himself ” in the sense of the S/m law. ( Vide Boillie’s Imameea 
Law, p. 218.) 

On behalf of the plaintiff Pandit Sunder Lai has quoted 
numerous texts, of which ho has also filed translations. It would 
be unduly lengthening this judgment if I were to deal with every 
one of them separately, and it will be enough if I refer only 
to the more importaut and relevant ones. The texts have been 
cited to sustain the following proposition : — 

(1) That a waqif can appoint himself mutwalli of the waqf 
property, and therefore delivery of possession is not neoessary. 

(2) That even when the tcdqif appoints another person as 
muticalli of the waqf, neither delivery of possession to such 
mutate alii nor acceptance by him of the waqf is neoessary. 

(3) That when the i edqif dies before delivery of possession of 
the waqf property, the waqf is to he dealt with as a bequest, 
and should bo enforoed to the extent of one-third of the estate 
of the deceased. 

(4) That a icaqf or appropriation in prtmenfi may he created, 
and its operation may be lawfully suspended till the death of 
the waqif. 

(5) That a waqf otherwise void becomes validated if the heirs 
of the deceased waqif oouseat to its conditions. 

Upon the first of these points the following texts have been 
relied upon : — 

“There is no difference of opinion as to the lawfulness of 
the waqif (author of trust) reserving for himself the taulit 
(control) of the business of tho subjeot-matter of waqf and the 
supervision thereof; for he has the best right to attend to that 
and to use it for the bonefioiaries. Similarly there is no difference 
of opinion as to the lawfulness of appointing, for the oontrol of the 
subjeot-matter of waqf, another or another and himself together 
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Or a person not in existence in succession to one in existence, 
such as by appointing Z who is in existence and his descendant 
who may be born next after the i caqf. Verily Fatima (the 
blessings of God may be with her) entrusted the business of her 
seven gardens* of which she had made a taaqf, to the Commander 
of the faithful (Ali), after him to Hasan, after him to Husain, 
(peace be with both of them !) and after him to the eldest of 
her descendants; so has Abu Basir reported from Ali Jafar.” 
(Sharah-i-Mafatih by Mulla Hadi, p. 491, lines \ 2 and 3i)* 

The rules of law which this text expounds are really not 
matters of controversy in this case, because it is not denied that an 
appropriator can appoint himself as the mutawalli of a waqfi 
and that in such a case change in the character of possession 
amounts to transfer of possession which would be required when 
the mutawalli appointed for the waqf is a person other than the 
tcdqif himself. There is nothing in the text to show that delivery 
of possession as a condition precedent to the validity of a waqf 
is dispensed with in cases such as the present, where the wdqlf 
did not appoint himself as mutawalli , but, on the contrary, 
specifically named and appointed Muhammad Taqi to be the 
mutawullL 

Similar remarks apply to the next text relied upon, which 
runs as follows : — 

“And it is in the Badees that Amir-ul-Mominin endowed 
his property for obedience and love of God and sympathy to his 
relatives and after it made lrn&m Hasan the trustee of the waqf 
and after him Im&m Hussain, and after him the person whom 
Im&m Husain might appoint* as the case may be, and that the 
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latter (Imam Husain) should require the person so appointed 
trustee to keep the property (corpus) untouched, and to divide the 
usufruct in such manner as ImtLm Husain directs for God’s sake 
or for sympathy to the relatives (i.e,, children of Hashim and 
children of Mutallib) whether near or remote, and that no portion 
of the corpus ho sold or gifted or transferred bj inheritance 
to any other. So far is the Mailers. 

“You mast have observed that this Iladees doos not show 

A" I 

anything but that after mqf it is essential that the corpus be 
untouched and not to change its Features and that there should 
he no interference therein such as those mentioned above or the 
like and that the usufruct be spent in the manner enjoined by 
the donor ,* and this Iladees does in no way show that the property 
endowed can ho transferred to any person* This Undoes sets 
aside the general saying that the endowed property is transferred 
in such cases to the donee, and although this Iladees is long 
enough, there is nothing in it to show that Amir-ul-Mominin 
gavo possession of the properly endowed to any person ; on the 
contrary, it shows that ho remained in possession of the endowed 
property during Ins life-timo and used to spend the usufruct 
thereof in the above-mentioned expenses, that after his death the 
trusteeship was with Imam Hasan, and after lum it was with 
Imfim Husain, and after him with the person alluded to in tho 
Undoes, Therefore had possession boon a condition to the Validity 
of the endowment there should have boon some hint thereof 
in the TIad vs, And to suppose that ho held possession as rules 
is possible, but it is very remote, inasmuch as no authority exist 
for that (that possession is essential) and tho like; whereas your 
have been informed above that there is no authority that pos- 
session is essential in such oases.” ( llndaiq of Sheikh Yusuf 
Bahraini, pp 515 and 516,)* 
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It will at once be observed that the case mentioned in the 
text is one in which the waqif , Ali had appointed himself as 
mutawalli ' of the tvaqf and administered it as such, thus fulfill- 
ing tl e requisite change in the character of possession which 
takes the place of actual transfer of possession when the toaqif 
appoints another person as mutawalli . Neither of those texts 
therefore goes the length of the learned Pandit’s contention. 
Nor is he supported by the text (No. 7) which he has cited from 
the Tazkirat'ul-Fuliha by Allama Hilli (p. 433), which need not 
be quoted as it relates to a will made by Fatima, the daughter of 
the Prophet, and lays down nothing as to waqf or delivery of 
possession to the mutatvalli. 

Upon the second point of Fandit Sunder Lai’s argument, 
namely, that even where the waqif has appointed a mutawalli , 
delivery of possession is not necessary, he has relied inter alia 
upon the following text : — 

“ I say, let it not he concealed to the person who resorts 
to Eadees overlooking what lawyers have said. The Eadeeses 
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lg 9 a certainly show that when the doneo (tnauknf alaih) is existing 
Aoha Am the ownership is transfened to him, and consequently the Hadeem 
Jihan contemplate the condition of possession on the part of the donee 

JHasan ° r ° f tlie S uardian of tho doI1Ge > 80 that the ownership of the donee 

Khan! m(1 J he completed hy possession and so that the donor (waqif) 

may become unable to retraot from that act ns said in the He ideescs 
above mentioned. And when tho doneo be a class, suoh as beggars* 
or when the donation be merely charitable, suoh as mosques, in 
such cases whatever is the rule which is established hy these 
Hadeem is that the property is excluded from the ownership of 
the donor ; hut the Hadeem do not prove whether the property 
thus given becomes the property of God or of any one else. These 
Hadecses oome to the conclusion that tho property after being 
endowed and after being excluded from the ownership of the donor 
it is neoessary that the subjeot of endowment should he kept up, 
and it is not proper and valid to appropriate it hy means of sale, 
gift, inheritance and the like, which deprive it from its character 
of oharity for which it was transferred.' Of course, possession 
has been made a condition to it, as is generally known that pos- 
session is conditional to the validity of endowment. In suoh a oase 
possession will be taken by the trustee appointed by the donor or 
by the ruler of the faith llawyor or lawgiver), “ Hakim Sluirah,” 
or by some other person for which there is no provision in the 
Hadeem. The plaoe wherein these Hadeem require possession 
to be essential, of oourse, is a place where the donee is existing, 
and appointed and specified, (Hadaig of Sheikh Yusuf Bahraini, 
page 516, lines 8-18.) * 
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Now, as I understand this text, far from saporting the argu- 
ment of the learned Pandit, it has a contrary effect, because it 
clearly lays down the necessity of delivery of possession as a con- 
dition for the validity of waqf. The same cannot be said of another 
text whioh he has cited, but of which the translation fur' 
nished by him is erroneous. The text runs as follows with my 
translation of it 

“ It appears that seisin is a condition for obligation and not 
for validity, as is the case with a sale during the period of option ; 
so that by ft mere contract a complete transfer is constituted, but 
the waqtf can revoke it before the delivery of possession. , The 
accession made between the time of contract and seisin will be 
for the maukuf-alaih , and the death of the maukuf«alctih (bene- 
ficiary of the toaqf) in the interval will not vitiate the contract.” 
( Sharah by Mulla Hadi, p. 485.)* 

This text no doubt partly supports the Pandit’s arguments, 
but it is opposed to far more authoritative works such as the 
Sharayi-ul-hlam and the Mazalik-ul- Afham and other text-books 
which I have already quoted, showing that delivery of possession 
is not merely a matter of form but an essential element in its 
constitution, as in the case of hit a or gift. The 6 harah Jttafutih 
by Mulla Hadi is a work of comparatively modern date and is 
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not to be compared in point of authoritativeness with the Hharayi- 
ul-hUtm or the UumUk*nl~Afham {tide account of these works at 
l»p. 171-173, Tagore Law Lecture for 1874 by Shama Oharan 
Sircar), I therefore reject the authority of the text and prefer 
that of the Shamyi ul*hlnm and other works from which I have 
quoted. 

Upon the question of acceptance by the mtdamlli or beneficiary 
of the u'aqf the Pandit has oil ed two texts. One of them is the 
following : — 


u A person in whose favour supervision has been stipulated is not 
bound to accept. If ho accepts he will not bo bound to supervise 
for ever, because it is similar to t auk it (the appointing of an agent, 
iu its significance. Where supervision becomes void it will be 
deemed as if supervision was not stipulated,” (Shara/t Lamah by 
Shahid II, p, 105, line 23).* 

Similar is the effect of the other text (No, 14) from the Masafoic „ 
uUAfham by Shahid II (p, £44), which, however, I need not quote 
because their simple effect is that the person appointed to supervise 
a waqf is under no legal obligation noee sarily to accept the trust 
unless he wishes it, and also that after having once accepted it he 
is at liberty to resign. The texts cannot be understood to mean 
that delivery of possession and acceptance are not conditions 
precedent to the validity of a waqf. 

I now pass on to the third point of the Pandit’s argument, 
namely, that the death of the waqif before delivery of possession 
converts the mqj into a bequest which is to be enforced to the 
extent of one-third of the estate of the deceased. l?or this con- 
tention ho relies upon the following text 

“ It is reported from Kafi by Abassalab that if a person make a 
charitable donation {suhij[ah) for any of the said purposes and make 
witnesses upon himself in that respect, and die before delivery, 
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then if the sadagah is for a mosque or good purpose, it is enfor- 
cible, If it is in favor of a person, possession by whom or whose ' 
guardians is valid, then it is a bequest, and the provisions of bequest 
shall be applied to it. In Al M or asm Salldr has not at all men- 
tioned possession amongst the conditions. All that will show 
the reasons for what is said in Masdlik , Eiaz and other books as 
to possession being unnecessary in wctqj. So much so that the 
unanimity of opinion is reported from Tankih” (J 'awahir~ul~ Ealdm 
by Shaikh Muhammad Hasan Najfi, p. 488, lines 28-30.)* 

The text plainly read relates to sadagah or alms ; but the 

Pandit has argued that it relates to tcaqf also, though the word 
does not occur in the text, and in support of this contention he 
has cited the following two texts:— 

<c In many traditions the word sadaqah has been used for waqf; 
nay, no word other than sadaqah has been reported in respect of 
the icaqfs made by the Imams, peace be with them.” ( Jau'&hir-ul - 
Kalam by Shaikh Muhammad HaSan Najfi, p. 487, line 45.)t 

4 ‘ It is one of th.Qsadaqahs. Similarly it is said in Nihayat and 
Morasim that a waqf and a sadaqah are one and the same. Perhaps 
this is the reason why the author of Bums has defined it as a 
‘perpetual sadaqah nay, even in Masdlik , laskira , Mohazzab - 
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nl-barey and Tankih the learned have said that it means sadaqah” 
( Ja wd/iir-aL Ka kirn p. 486, last line, and p. 487, first line,)* 

Now in regard to these texts, whilst it may be conceded that 
the word sadaqah ( ) and its derivatives may be used under 

circumstances and conditions which would amount to a waqf, yet 
whore such circumstances and conditions do not exist, its use will 
not constitute a waqf. This is clear from the text of the S/tardyi- 
u^IMnh which I have already quoted, giving the definition and 
constitution of wag/ (ride Daillio's Imameoa Law, p. 211), Com- 
paring, that definition with the incidents of sadaqah or alms 

described in the Shardpi*td~Isldtn (tide Baillio’s Imameea Law, 
p. 256) it seems clear that, among other distinctions, waqf has the 
effect of tying up the corpus or substanoe of a thing and leaving its 
usufruct free for being employed for the purposes of thewg/’in 
perpetuity and subject to other conditions (vide Baillie’s Imameea 
Law, p, 218) which are not applicable to sadaqah ( ) or alms. 

Indeed in sadaqah ( *3*^) the corpus of the property itself is bes- 
towed and perpetuity is not one of its conditions, I do not con- 
sider it necessary to dwell upon this subject beyond saying that 
waqf and sadaqah (^*>) are separately treated in the authoritative 
law works, and that the nature of the two transactions being 
distinguisnabi© in many incidents it would be erroneous to confound 
the rules relating to the one with the rules relating to the other 
I will go further and say that, oven if I could have accepted the 
Interpretation which Pandit Sunder Lad has placed upon what is 
said in the text of the Jawdhir-ut-ICahim as to the sadaqah (**&«>) 
being applicable to waqf also, 1 would not have adopted it, as upon 
such interpretation the text will be opposed to the far higher 
authority of the Sharayi-ul-ldam the Mamlik«uLAfh&m and other 
works from which I have quoted in the early part of this judgment. 
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The next class of texts which the learned Pandit has cited 
relates to gifts and wdqf or charitable donations made in death- 
illness ; as an illustration of these te xts the following 

may be quoted 

“ If a person made a gift or wdqf or charitable donation in his 
death-sickness, it is to be satisfied out of one-third, according to 
the better of the two opinions, excepting in the case of the heirs 
giving sanction. The same rule applies if he did so in good health, 
and delayed possession till sickness. 5 ' (S harah Latnah by Shahid II, 
p. 108, lines 10 and 11).* 

This text is authoritative and shows that gifts or tvdqf made 
during death-illness ( marz*ul maut) (e> ^ > which is a technical 

phrase of the Muhammadan law, are to he held valid to the extent 
of one-third, as described. But there is nothing -in the text to 
justify the contention that a gift or wdqf made during death- 
illness becomes valid without all the incidents constituting it, 
such as deli\ery of possession. The text in using the words gift 
and udqf means valid gifts and valid icdqf, both of which require 
delivery of possession to render them valid. The rule as to the 
marz-uLmaut (o^Jj (jdj*) affecting transfers relates not to transfers 
which are ab initio void, but to transactions which, being valid, aro 
affected by the rule. In this very text which I am now consider- 
ing the last part shows that the same rules apply to a gift or 
u&qj made in good health, hut in which possession was not delivered 
till the transferor fell ill. The phrase takhir-ui-qubz 
which has been rendered in the learned Pandit's translation by the 
words — “ delayed possession till sickness, 5 ' might have been more 
clearly rendered by the words — “the delivery of possession having 
been delayed till siokness. ' 5 What I mean to explain is that 
the text implies that both in the case of gift or wdqf delivery of 
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possession has taken plane during dcalh-illnm, and that it cannot be 
understood to mean that delivery oi' possession may be dispensed 
with altogether, when such transfers aro made during death-illness 
Upon this point I may in passing refer by analogy to the ruling 
of this Court in Mmanmmt Lahbi Ikebve v, Mumnmat IHbbuti 
Beebes (l) which in dealing with the effect of mnrs-ul-maut 
(oydiuiy*), or death- illness, upon gifts made, makes it clear that 
tho will would have been void if nopo.-sossionhad boon given at all . 
during the illness of tho donor. I may also»porhaps refer to the 
oase of Yusuf Alt v. tho Coftector of Tipper a (2), where it was laid 
down that under tho Muhammadan law ft gift of property in future, 
that is, a gift made to take effect, at any future definite period is 
not valid unless possession has boon delivered. These are cases 
governed by tho Sunni law, but upon this point as to the necessity 
of delivery of possession in gifts the Sun fit law is in accord with 
the 8/m law, as appears from tho quotation whioh I have already 
made from tho Sharayi-ul~Islam, namely the text whioh lays 
down that “ if tho donor should die alter the contract and before 
possession bus boon taken of the gift it falls back into bis inherit- 
ance.” (Vide Bnillio’s Imamooft Law, p. 20-1, also p. 203 as to 
definition and constitution of gift.) 

For similar reasons the other texts whioh tho Pandit has cited 
as to w&qf or gifts made in mars-ul-nmut («aj*J(u»y») or death-ill- 
ness does not go the length of supporting tho learned Pandit’s 
contention that such u'dqf and in gifts are independent of delivery 
of possession as essential to tlioir validity. 1 will quote the text 
and it runs as follows : — 

“ Where a person made a tcdqf in his dangerous illness, and 
similarly where ho made a Sadqat-ul-tamhk (assignment of 
ownership by way of charity) a gift or a bequest, our masters 
have two reports in respeot thereof. One of the two is that it is to 
be satisfied out of one-third, and this is the doctrine of the opposite 
seot ISunnu). The other is that it takes effect immediately. 
iJow if the first report bo established, then if tho beneficiary be an 

(1) N.-W. P. H, ltep., 1874, p. 169. (2) I. L. K., 9 Calc., 131. 
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heir the mqf shall at all events be binding as regards one-third 1892 
(of the estate) among us while among the opposite sect (Sunnis) "XghTali 
nothing is binding until the rest of the heirs give sanction, because Khan 

they say,— ‘verily there can be no bequest in favor of an heir/ altaf 

If the waqf be made in favor of a stranger, and it can be satis* 
fied out of one-third the waqf is binding; but if it cannot be satis- 
fied out of one-third, and the heirs sanction the excess, it shall be 
binding as regards the whole, and if they do not sanotion that, 
it shall be binding to the extent of one-third, and ‘ shall be void 
in respect of the excess/” (Mabmi by Sheikh Abu Jafar, p, 273, 
lines 17-20.)* 

Now this text, Whilst decribing minor differences between the 
Sunni and' the Shia law, contains nothing as to the dispensibility 
of delivery of possession in the oase of mqf made during death- 
illness. The text, like the preceding one, in referring to waqf 
gift or other transactions mentioned therein, implies that each one 
of those transactions bas been completed according to the exigencies 
of the rule governing each* To put the matter shortly, neither of 
these texts can be understood to refer to invalid and incomplete 
transactions such as a waqf or gift would be under the Shia law 
without possession* 

In support of the fourth part of his argument, namely; that a 
waqf ox appropriation in prmssnti may be created and its operation 
may be lawfully suspended till the death of the waqif the learned 
Pandit has relied upon the following two texts: — 
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“ Proposition. — The necessary incident of a waqf in the opinion 
of all our doctors is immediate perpetuity, whether he did or 
did not postpone it after his death, and whether a judge did or 
did not puss a decree therefor.” ( 2'azkirat-ul-Fukha, by Allama 
Hilli, p. 439, lines 39 and 40.)* 

“There is no difference between his fixing the time (of tauliat) 
in the life-time, and his making a will (therefor) in the matter of 
the stipulation and specification made by himbi coming obligatory 
If a person make no restriction in his making a wwj/and do not 
make a provision for tauliat (governance of the trust) in favor of 
any one, it shall bo doomed that the mgif, author of trust, is to 
supervise, because supervision and appropriation primarily rest with 
him, and since he did not withdraw them from himself, they 
remained where they were.” (Taskirat-ut-Fukba, page 441, lines 
27 and 28.)t 

These two texts oomo from one and tho same work, which is of 
lower dignity in point of authority than the Shara// i-ul-lslam or 
tho Masalili-ul- Afham and the other works which I have already 
cited. Those works require tanfts as explained by mo and 

also delivery of possession as conditions precedent to the validity of 
a wagf, and I prefer their authority t,o the authority of those texts ; 
and 1 may add that tho texts understood even in tho sense in whioh 
Pandit Sundar Lai interprets them fall short of showing that 
delivery of possession is not a neoessary condition for tho validity of 
a mqf under the 8/na law. 

Among the othor texts whioh ho had cited two relato to the 
question how far tho admission of a tcaqif as to his having delivered 
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possession of the waqf property is binding upon him. These texts 
are the following : — 

« Proposition . — If a person admit a gift and seisin together and 
saj, — ‘I made a gift to him and delivered possession, 5 or, — Tmade 
it over to him/ or, — ‘he took it from me/ he will be bound by the 
admission and judgment shall be given in respect thereof according 
to the purport thereof. So if he retracts and denies seisin no atten- 
tion shall be paid to his denial, because it involves the falsification 
of his own statement : although he may offer an explanation of his 
admission by saying, — ‘I made the admission because my agent 
had informed me of his having delivered possession to the donee 
whereas he (the donee) had not got possession 5 or (by saying) 
‘I did not remember. 5 ( Tazkirat-ul-FttMa published at Tehran, 
p. 169, line 1.)* 

“ Question.— A person wrote under his own band that he made 
a valid and lawful waqf of his such-and-such house without men- 
tioning the delivery of possession, which is a condition for the 
validity of the contraot of waqf and for its being obligatory, and 
he caused witnesses to testify to the correctness of what h© wrote* 
Is or is not that sufficient for the establishment of the waqf and 
for its being obligatory ? 

Answer . — What appears from the jurists on gift, &o.,is that an 
admission as to a gift, a waqf and anything similar to them in 
which delivery of possession is neoessary, does not amount to an 
admission as to delivery of possession; but what appears on making 
reference to the practice of the day, when attestation is pro- 
bable, is that admission as to a toaqf means a valid admission con- 
taining all the elements and fulfilling all the conditions, The 
same rule applies when the making of a gift, a waqf or the like 
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1892 becomes obligatory by now promise and other thing creating an 
Aon a An obligation. Notwithstanding all that it is necessary in such ques- 
Khan tions to resort to the judge of final jurisdiction, and to lay the 
Altaf caso before him, nnd not to content oneself with tire more dictum. 
KhaiT k n0WR W 0 U-” {X'tkhirni-id-Mad'j by (Sheikh Earn- ul-Abdin 

Hujjat-ul-Islam, p. 051, lines II— 21.)* 

It is not necessary to dismiss thcso texts minutely, beoanse 
whilst they distinctly affirm the principle as to the delivery of 
possession being nooessary for validity of a wnqf they lay down no 
rule of the substantive law of mqf but propound rules of adjeotive 
law or prooedure relating to the effeot of admissions, and when such 
admissions may be rebuttable, when irrebuttable, and when they may 
amount to an ostoppol. These are matters which under the proce- 
dure of our Courts appertain to the province of the law of ovidenoe 
which we have to administer according to tho Indian Evidenoe Act 
(I of 1872). I go further und say that oven if it were nut so, there 
is nothing in these texts to warrant tho contention that tho mere 
fact of a person having written a deed such as M uhammad Ali’s 
will of tho 3rd of November 18fi3 (which is in question in this caso\ 
would debar his heirs from proving that the recitals of the deed to 
the offeot that actual delivery of possession had already taken 
plaoeby tho act of tho wdqif to the mutmnlli , namely, Muhammad 
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T<aqi, were not true, and that as a matter of fact no possession was 
ever delivered to the mutawalli. Indeed, in regard to this matter 
there is upon the record a judgment of Mr. Sapta, District J udge 
of Cawnpur, dated the 20th of January 1866, which is mentioned 
in the referring order and which was the result of a litigation 
between the muiatcalh, Muhammad Taqi, as plaintiff and Mhsammat 
Kanizak Fatima, daughter and sole heir of the deceased wdqif, 
Muhammad AH, as defendant,- the object of the suit being* to 
recover possession of the waqf property, and the defence being that 
the waqj was invalid and no delivery of possession had taken place 
and the muLatcalli had declined to accept the trust. The suit 
was dismissed upon acceptance of the pleas in defence in that case, 
and it will no doubt be for the Division Bench which has to deal 
with this case to consider whether the District Judge’s judgment 
of the 20th of J anuary 1866 in the former case does not operate as 
res judicata in this case, and if so to what extent. 

The remaining texts quoted by Pandit Suudar Lai have a hear- 
ing upon the third point referred to the Full Bench, namely whe- 
ther the consent of the icdqifs (appropriator’s) heirs to a testamen- 
tary waqf r which was in itself invalid would velidate such a waqf M 
In reference to this point many texts have been cited, but of these 
I need take only two as specimens and quote them. These are 
the following : — 

“ The heir's sanction after death has weight. As to whether it is 
valid if geven before death there are two opinions. The more cele- 
brated of the two is, that it is binding on the heirs. When the 
sanction takes place after death it is one for the testator’s act. It 
is not the commencement of a gift, and consequently the validity 
thereof does not depend upon seisin.’' {Shardyi-uLItllam, p. 209, 
lines 18 and 19.)* 

^ ^ * 

I'M l v Lr*> jj&SL) IkA ^ 

* (M ^ JA Jom 


493. 
1892 • 


Agha A LI 
Khan 
v . \ 
Altaf 
Hasan 
Khan, 



494 


THE INDIAN LAW REDOUTS. 


[VOL. XIV. 


18S2 


Aoha Ali 
Khan 
• e. 

Hasan 

Khan. 


“So if a person bequeath more than one-third and the heirs 
give sanction, the bequest is valid. If the heirs rofuse to sanction 
it, it becomes void. If some of the heirs sanotion it, the sanction 
will take effect to the extent of his share in tho excess. If the 
hoirs sanotion a portion of the excess, the bequest will be valid in 
respect of that portion specifically. If a person make a will for the 
sale of his estate for tiro market value,* then there is doubt as to 
the sanotion boing neoossary. Sanction is tho enforcement of the 
testator’s aot and not, the commencement of a grant. Therefore it 
does not require seisin, and the expressions,—* I sanctioned,’ ‘ I 
enforced,’— -and the like are sufficient. So if a person emancipate 
a slave, who is the only property he has, or makes a will for the 
slave’s manumission, and then the heirs give sanotion, the right of 
teala is entirely for his residuary and not for that of the heir. 
There is no distinction between the testat or being sick or in good 
health.. Sanotion takes effect if it takes place after (the testator’s 
death) according to all and as to its taking offeot before death, 
there are two opinions." ( Qatcdhi-ul-Ahk&tn by Adlama TJilli, 
p. 397, lines5-ll).t 

In regard to these texts, it is enough to say that they do not 
deal with the point under consideration and are irrelevant;. They 
relate to valid bequests and bow far such bequests are enforoible 
when they exceed the recognised one-third share of the estate of 
the deceased by reason of the consent of tho heirs. There is nothing 
in these texts or in tho others which have been oiled to show that 

* Tho original literally means ‘ value of tho similar.' 
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waqfs' which are void gifts, which have lapsed, and in which no 
possession was ever delivered by the deceased waqij or donor are ' 
to be dealt with under these rules. I am of opinion that neither 
these texts nor the others which have been cited by Pandit Sundar 
Lai upon the effect of the consent of heirs to the will of the 
deceased testator have any relevancy to the present inquiry where 
the question relates, not to valid bequest, but to a waqf which, as I 
have already shown, must be regarded as void under the S/m law, 
not only by reason of non-delivery of possession by the icaqift o 
the mutawalli , but also by reason of the non-acceptance of the 
trust by the mutatvalli . 

It is not for the Full Bench to enter into the minute details of 
the will of Muhammad Ali of the 3rd of November 1863, nor the 
effect of the District Judge’s judgment dated the 20th of January 
1866 beyond what has been stated in the referring order, and I 
therefore refrain from entering into that discussion here in the Full 
Bench, 

My answer to the first question referred to the Full Bench is 
in the negative > and to the second question my answer is in the 
affirmative. To the third question my answer is in the negative , 
because it is a principle, not only of Muhammadan jurisprudence, 
but of all civilized systems, of law, that a transaction which is void in 
itself cannot be validated by any subsequent act of the heirs of a 
deceased person. If they wish to give effect to an invalid transaction 
themselves they can of course do so by a valid transaction of their 
own ; but no consent by them can validate a transaction of their 
predecessor in title which was void in law and never took effeot. 

With these answers to the three questions referred to the Full 
Bench I would return the case to the Division Bench for disposal 
upon the other points which arise in this case. 

Ezge, 0. J.— I have had an opportunity of reading and consi- 
dering the judgment which my brother Mamood has just delivered. 
I entirely agree with it and have nothing further to add. 

Knox, J. — I con our with my brother Mahmood in considering 
that the replies whioh should be returned to the questions referred 
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to 08 arc : — (1 ) that a waqt~bil-wa4ynt is not valid under the 
Muhammadan law of I ho Shin sohool in t;ho absenoe of actual 
delivery by tho wnqif himself of possession of the appropriated 
property to the mdawalli or person appointed as superintendent 
thereof by tho deed by which the waqf is created ; (2) that the 
death of tho wdqif before actual delivery of possession by him to 
the nmtnwaUi or beneficiaries of the trust does invalidate the wnqf 
so as to render it null and void ab initio under t he Shin law ; and 
(3) that the oonsent of tho appropriator’s heirs to such testamentary 
waqf under the conditions just noticed cannot validate suoh a wnqf, 

Tho various texts which have been cited during tho hearing of 
this reference have been §o exhaustively treated by ray brother Mah- 
mood, that, although I had considered them carefully and satisfied 
myself as to tho construction wnioh should bo plaoed upon the more 
important of them, 1 shall content myself with saying that the 
constructions which I was prepared to place on those texts coincide 
with those at which my brother M&hmood has independently arrived. 
I am fully satisfied that, whatever may bo tho Sunni doctrine as 
to the essence, nature and incidents of wnqf, the Shin sohool regards 
the transaction as a contract and as subject to the incidents which 
that law imposes on a contract. Tho author of tho Jawdhir-ul- 
kdtdm in the passage beginning, — brings 
this point out very clearly, and the learned counsel who 
appeared for tho appellant himself had no hesitation in admitting 
that this work was a work of undoubted authority. The passage 
oited from p. 332, Teheran edition, of tho Jdmi-ul-Shdtat also 
-speaks with no uaoertain voiee so far as this question is ooncemed. 

I was at first muoh prossod by a difficulty raised by the learned 
Pandit and bassed on the portion of this oxtraot beginning, — 
“ Jjt* bl/"! ” as showing that instanoes must ooour, and ooour 

frequently, in wkioh those could be no acooptanoe by the benefioia- ■ 
ries of the waqf, and' where either the dootrine that every waqf 
was of the nature of a eon tract, or else the waqf itself must fail ; 
but as, my brother Mahmood has pointed out, the passage beoomes 
quite clear and oonsistont when compared with what has bean 
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written by the author of the Durus on the same point in the pas_ 1892 
age begining — “ ^ ” Aoha Ali 

I will only now comment briefly on two other arguments ^ AN 
addressed to us by Pandit Sundar Lai for which at first there seemed Altaic 
to be some foundation of authority, and which would, if correct, khan^ 
militate against the doctrine noticed above. The learned Pandit 
contended at the commencement of his argument that a legal waqf 
could be constituted under the Shia law and operation made to 
depend on the occurrence of an event in the future if that event 
were quite certain and positive. This view seems to have found 
favour with the learned author of the Tegor Law Lectures for 1884; 
but after careful research no sound authority for this view was 
.adduced, at any rate from the S hardy i-ul-Isldm, in fact all the texts 
of higher authority say that immediate operation must be giveu by 
the wdqif, or appropriator of a wdqf, to the waqf. The difficulty also 
which the same learned counsel raised and founded upon the passage 
from the J a w d h ir- ul-Kaldm beginning — '-**}y*> ” 

has been well met by Mr, Karamat Husain in the distinction which 
he drew in his argument between a wasiyat bil-mqf and a toaqf- 
UUwiniyat , 

Once the doctrine that according the Shia law waqf is a con- 
tract is accepted, and of this I have now no doubt left, the answers 
to the questions referred to us become clear, and can only in my 
opinion be the answers which at the commencement of this judg- 
ment I proposed to give. The reasoning for each step has been 
so dearly and exhaustively given by my learned brother that it is 
needless for me to say anything futher. 

The oase was then remitted to the Division Bench for disposal. 
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Before Mr* Justice Tyrrell and Mr, Justice Knox. 

1802 LAL BAH AD 1TB SINGH (Pwxhotf*) ®. BIB? Ah SINGH km ot hbbs 

May 2 . (Dbf»h»ani^)* # 

Joint Hindu fhinity*~ Partition to detriment <if minor ~~ Suit by minor on 
■ attaining majority to meomr Ms full of 

m??» teA' i% m mi 96, 

Certain tnestiberB of a joint Hindu family pnrtitionod the family 
property among them in suob a way as to Rive one member of the family 
who at time of the partition was a minor, lest than the share to which 
he was entitled, The minor was represented in the partition by his uncle, 
though the uncle was not the natural guardian of the minor, nor many 
other way entitled to deal with the minor's property. The minor on 
attaining miajority brought a suit for recovery of the full share to 
which he was entitled. JMd that this was not a suit for relief on 
the ground of fraud or mistake, inasmuch as the partition, could not 
under the circumstances ’affect in any way the rights of the minor* 
The suit was therefore not subject to the limitation of three years 
prescribed by Arts, 0S and 96 of the second schedule of Act No, XT 
of IS??, 

The facts of this case sufficiently appear from the Judgment 
of the Court. 

The Hon’ble Mr. SpanMs and Pandit Sumdr £al, for the 
appellant. 

Munshi Kashi Prasd for the respondents. 

Tyubell and Knox, JJ. — This was an notion brought by a 
member of a Hindu family for a declaration of his title one quar- 
ter of the ancestral estate and to obtain possession of the same by 
partition. The defendants are the cousins of the plaintiff and his 
uncle, who during the plaintiff’s minority divided the estate 
between themin the year 1877. The plantiff and the seventh defen- 
dant are descendants of Satan Singh, who was entitled to one moiety 
of the whole estate ; the defendants one to six being the sons of 
Saran Singh’s brother, and, as such, entitled to the other moiety. 
But in the transation of 1877 and arrangement was made between 
the plaintiff's nnole on the one hand and the defendants one to six 

* First Appeal No 216 of 1889 from a decree of Pandit Bansidhar 
Subordinate Judge of GhSzipur, dated the l2ili August 1880, 
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on the other under which such estate was divided between them, 892 
the former getting §, the latter ^ only* It may be taken, though 
the evidence on the point is slender, that the plantiff was 14 years Bahadur 
old or thereabouts when his father, Gajadhar Singh, died in 1877* Sl ^ ai S 
He was therefore sui juris in 1881 or 1882. In 1884 he brought ^ is^al 
a suit in formd, pauperis to get the relief he now seeks. The suit 
was one which obviously must fail, and he withdrew it. He brought 
the present suit in May 1887, being then aged about 24 years. 

He pleaded that he was not hound by his uncle’s act in 1877 ; that 
his uncle had no authority as his natural guardian or otherwise to 
dispose of his title to the estate ; that his uncle’s acts, even if they 
professed to have been done on the plaintiffs behalf in 1877, were 
not and could not be a bar to the present suit, nor oould they of 
themselves convey to the defendants one to six a good title to a 
part of the plaintiff’s rights and interests in the ancestral estate 
under the Hindu law. The learned Counsel for the plaintiff 
referred to the law on the subject as laid down in Durga Persad v. 

Kesho Persad Singh (1) and Khem Karan v. Har Dayal (2) and 
contended with foroe that, except under some express authority of 
law. Rup Narain Singh, defendant No. 7, was incompetent to 
make any valid disposal of his nephew’s estate during his minority. 

Wo have read the learned Subordinate Judge’s judgment, and it 
seems to us that his reasons for taking the contrary view are 
unsound. The learned vakil who supported the decree below 
urged that the suit is barred by the three years’ limitation of 
Arts. 95 and 96 of seh, ii of Aot No. XV of 1877 and he cited 
Nath a Singh v. Jodha Singh (3) and Bajzji Krishna v. Pirchand 
Budharam (4) in support of his contention. Those rulings do not 
apply to the facts before us. We have no hesitation in agreeing 
with the Court below on this issue. Upon this the learned vakil 
intimated his assent to an order remanding the case for trial upon 
the merits under s. 562 of the Code of Civil Procedure on the basis 
of the preliminary finding of law that the plaintiff is not bound in 
law by the arrangement made by the seventh defendant and his 


(\) I. L. R,» 8 Cal,, 666. 
(2) I. L. B., 4 All., 87. 


(8) I. L. R. 9 6 All., 401 
(4) I. L R.jr IS 3ow,> 221* 
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unole in 1877 with the other defendants, of by the subsequent 
proceedings connected with the alleged arbitration award. 

Sotting aside the decree below, we order accordingly, costs 
heretofore being costs in the oause. 

Cairn remanded, 

JBefbre Sir John Edge, St„ Chief Justice and Mr, Justice Blair. 

NIAZ B lid AM V.OMWITH ram) 0 . AH DUL KARIM KHAN and 
ANOtBRK (ArniOANTS) * 

Jot XIX of 187$, *», 113 and I 14— Partition, application for -Order on 

objection as to title raised in course of partition proceeding# “ Order” or 

“ derision,” —Appeal, 

A Collector or Assistant Collector trying/. question of title raised inihe 
course of the hearing of an application for partition under the N.-W. P. 
Land 'Revenue Act (Act No. XI X of 1878) is not bound to cause a formal 
decree to be drawn up embodying the result of his order of decision on 
such point. An appeal will he from the “ order ” or “ decision ” of stroll 
Collootor or Assistant Collector. 

In this ease the respondents Abdul Karim Khan and Ibrahim 
Khan applied under ». 101) of Aot No. XIX of 1878 to the Assisi - 
ant Collootor of Moradabad for profoot partition of a certain 
speoified area of land. To this application Musammat Niaz 
Begara, the appellant, filed an objection to the effect that a oertain 
mango grove comprised in the land to which the above-mentioned 
application for partition referred was hex exclusive property, and 
prayed that it might he exempted from partition. To this 
objection the respondents replied by a counter-application denying 
the title of the appellant to the grovo claimed by her. The 
Assistant Collootor tried tho question of title and disallowed 
Musammat Niaz Bogam’s objection. Musammat Niaz Begam 
then appealed to the District Judgo, who dismissed her appeal on 
the merits. She then appealed to the High Court and tho appeal 
coming before Mahamood, J,, was referred by him to a Benoh of 
two Judges. 

Munshi Kashi Prasad, for the appellant. 

Pandit Sunar Lai, for tho respondent. 

* Soeond appeal No. 76 of 1880, from a decree of II. J;\ Evans, Jwq , 
District Judge of .IhAnst, dated tho 23rd November 1889, confirming a 
decree of Maulvi Muhammad Nazal Azirn, Assistant Collootor of Morada- 
bad, dated the 9th August 1889. 
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Edge, C.J., and Blair, J. — This appeal arose out of a proceeding 
for the partition of a mahdl. The appellant here filed objections 
raising a question of title. The Assistant Collector framed an 
issue on the point ; took evidence and proceeded during the trial 
in accordance with the Code of Civil Procedure. He likewise 
recorded in accordance with s. 113 of Act XIX of 1873 a proceed- 
ing declaring “ the nature, extent, &o., of the interests of the parties, 
&c.” He rejected the objection finding that the objector, appellant, 
had failed to make OTjt title, and passed an order disallowing the 
obj eotion. The objector appealed to the Court below, and her appeal 
was dismissed. She has brought this second appeal. It has been 
contended on the authority of the decision in Banjit Singh v. Ilahi 
Balchsk( 1) that there should have been a formal deoree drawn up 
by the Assistant Collector. In our opinion the third class of 
s. 113 must be read as it actually is, and it enacts merely, so far as 
this point is concerned, that the procedure to be observed by the 
Collector of the District or Assistant Collector in trying such cases 
shall be that laid down in the Code of Civil Procedure for the trial 
of original suits. The important words in that section are “ trying ” 
and “ trial.” There is not apparently anything in the section to 
show that a formal decree, as apart from the “ proceeding ” of 
s. 113 and the “ orders’ 7 and “decisions ” of s. 114, should be pre- 
pared, and it is to he observed that s. 114, which gives the statutory 
right of appeal, gives it from the <f orders ” and “ deoisions ” which 
are to he, held to be the decisions of a Court of Civil Judicature 
of the first instance. We have here the proceeding, the order and 
the decision of the Assistant Collector, which seems to be all that 
is required by the Act. In any case, the appellant would be in a 
difficulty. If a decree, as distinct from an order and decision, is 
necessary, thon the appeal below was not brought from such a decree, 
^or no such decree was drawn up, and the appeal, if it was from 
the decision, as we must take it to have been, of the Assistant 
Collector, could not have succeeded, as the “ decision ” could not 
in itself he wrong merely by reason of the fact that the decree 
subsequently to be drawn up was not drawn up. The appellant 
(1) I. L. B., 6 All., 520, 
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1893 lias failed to make out liar first poiat. Her second point 1 b that 
jn'uVbboam some ■witnesses on her boh all wore not summonod. The answer 
o that is that she did not pay the talhma along with her applioa- 
ion, or at all. The appeal is dismissed with oosts. 

__ Appeal dimmed. 

APPELLATE CRIMINAL. 


Sir John Edge, JCt., Chief Jmtiee, and^Mr, Jm the Blair. 

QtJ EEN »1M PRK8 3 *. MtILUA akd oth*r«. 

Criminal 1 Procedure Cede, it. 388, 384, 837, 838, 839— Separate offenett, effect 

of trial of in the tame proceeding— Bmimce, admitnlilitp of- Pardon, 

withdrawal, of— Trial of pm ton yj/oi* pardon hat hem withdrawal. 

In a Criminal trial evidence otherwise admissible ia not rendered in- 
admissible by the faot that it discloses the commission of an offence other 
than that in respect ot which the trial is being held. Beg. v. Biiggt (1) 
referred to. 

An accused person to whom a lewder of pardon has been made, and who 
lias given evidence under that pardon against persons who were oo-accusod 
with him, should not, if such pardon is withdrawn, be put back into the dock 
and tried as if bo had never received a tender of pardon, but his trial should 
be separte from and subsequent to that of the persons on-accused with him. 

Where four accused were at one and the same trial tried for offences of 
murder and robbery committed in the course of one transaction and for 
another robbery committed two or throe hours previously and at a place 
closo to the scene of the robbery and murder \—Ildd that the trial of these 
separate offoncos together, though an error or irregularity within the mean* 
ing of s. 637 of the Code of Criminal Procedure, would not noeessarily 
render the whole trial void. 

Th® faots of this oaso sufficiently appear from the judgment of 
the' Court. 

Mr. G. C. Billon, for the appellants. 

The Publio Proseoutor (the Hon’ble Mr. Spankie), for the Crown. 

Edo®, 0, J., and Blair, J. — Mulua, Kamraj, Binda, and Suraj 
Pal have been oonvioted under s. 802 of the Indian, Penal Code 
and have been respectively sentenced to death. They have also 
been oonvioted of two oharges under s. 392 of that Code and have 
(I) 2 M. and R. 160. 


Abdul 

Eaium 

Khan. 


im 

Mmj 6a 



VOL. XIV.] 


ALLAHABAD SERIES. 


503 


been formally sentenced respectively to seven years 5 rigorous impri- 
sonment on each charge. 

Mr. Dillon has appeared for the appellants, and, in addition to 
contending that they ought not to have "been convicted on the 
evidenoe, he has raised some objections as to the validity of the 
proceedings and convictions in the Sessions Gourt. 

The murder was committed, roughly speaking, at about a quar- 
ter past 8 o’clock on the night of the 19th of November 1891, on a 
road leading from Bat&sar fair. A party consisting of women and 
their attendants were attacked by four men with the object of 
robbery. Whilst the robbery was being carried out, a ehaukidar, 
attracted, by the noise, ran up shouting — “ Take care, I am com- 
ing. 55 Upon that, according to the evidence for the prosecution, 
the four men who were engaged in the robbery ran at the chauki- 
dar and each of them hit him with a lathi. The ehaukidar died 
from fraotures of the skull, with caused effusion of blood upon 
the brain. There can be no doubt that his death was caused by 
lathi blows inflicted by the men, or some of them, who were 
engaged in the robbery of Musammat Bijan 5 s party. Of that 
robbery and that murder these four appellants have been convicted* 
Now there was a robbery committed between 5 and 6 o’clock that' 
evening on the same road at a place from 3 to 3^ miles distant 
from the scene of the murder. These four appellants were at the 
same trial oharged with, tried for, convicted of, and sentenced for 
the robbery committed between 5 and 6 o’clock. 

The first point taken by Mr. Dillon was that it was illegal for 
the Sessions Judge to try the case of the first robbery along with 
the case of subsequent robbery and murder. In our opinion 
there can be no doubt that the robbery which took place first, was, 
within the meaning of s. 233 of the Code of Criminal Procedure, 
1882, a distinct offence from the offence of murder which was 
committed in the prepetration of the second robbery. The first 
robbery and the murder were not offences of the same kind within 
the meaning of s. 234 of the Code, and in our opinion, in oases of 
so serious a nature as that of murder, offences not immediately 
connected with the mur.der ought not, for the purposes of charge 
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and trial, to bo dealt with together. Now the question is whether 
the premium involved more than an irregularity wit bin the mean* 
ing ot ». 537 of the Undo. Wo are of opinion that the trial of the 
that robbery and tbo Mtbsoqucnt murder together was an error or 
irregularity within the meaning of a. 537 of the Code, and was not 
illegal in the sense winch would make the wholo trial void. Still 
that, error or irregularity would wake it necessary for us to set 
aside tho proceedings in the trial ludow and order a now trial unless 
wo woio satisfied that the error or Irregularity had not oocassioned 
a failure of justice. Giving a wide meaning to “ failure of justioe,” 
and adopting for tho purposes of this ease only the contention that 
Mr. Dillon urges that a failure of justice would have been oooa- 
sioned if his clients wore prejudiced by the charge for the first 
robbery and the charge for the murder being tried at the same 
trial, it is necessary to see in what respect these persons oould have 
been prejudiced. Mr, Dillon contends that, they were prejudiced, 
arguing that the evidence as to the first robbery which was given 
in support of that, charge was not admissible in support of the 
charge relating to tho second robbery and the murder. If that 
contention is sustainable, no doubt those men have been prejudiced 
in their trial, but in our opinion that contention is based upon a 
misoonoeption of the law of evidence. Of the four men who were 
tried and convicted, Mulua had confessed fully to the robberies and 
the murder. The confession he made before tho Magistrate. He 
also pleaded guilty at the Sessions trial. The other three men in 
their statements before the committing Magistrate had alleged 
alibis and had named witnesses to be summoned on their behalf 
to prove those alibis at the Sessions trial ; so that it was manifest 
that tho main contention at the Sessions trial would, so far 
as the three men other than Mulua wore concerned, be one of 
identity. It was consequently material and relevant to show that 
these men were on that BatCaar road on the night in question, 
and not beyond the Chambal or elsewhere as their indicated 
alibis would suggest. Now, it; is quite oloar that on the question 
of identity and also on the question of whether or not on that 
night within two or three hours before tho murder, they-were at 
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a place sufficien tly near the scene of the murder as not to preclude the 1892 
possibility that they took part in the murder, evidence was admissible q^een- 
to show that between 5-30 and 6 o’clock that evening these men were Empbkss 
together on the Batesar road and at the* place where in fact the first Mtjlthl. 
robbery occurred. The only question can be as to whether evidence of 
what they were doing at that particular place was admissible or not. 

In our opinion it was clearly admissible. It went to show the 
opportunities which the persons who spoke to the accused having 
taken part in the first robbery had of identifying the persons who 
took part in that robbery with the men in the dock at the trial. 

Evidence of this kind would be clearly admissible in England. 

Many years ago Baron Alderson, who was one of the most careful 
Judges on the English Bench in his time, admitted for the pur- 
poses of identification evidence to prove that the. person whom he 
was trying for robbery had on the same night committed a different 
robbery on a different parson in the neighbourhood. That was 
in the case of Regina v, Briggs (1). It has been established in 
England by a long course of decisions, of which the common sense 
and propriety cannot be doubted, that evidence otherwise admissible 
cannot be excluded at a trial merely on the ground that that evidence 
shows that the prisoner against whom it is given has committed 
some other offence with which he was not charged at the trial. To 
confine the evidence as to the presence of those men at the scene of 
the first robbery to mere evidence that they were there and to 
exclude the circumstances under which attention was drawn to them 
would be to emasculate the evidence and to leave the Judge or the 
Jury or the Assessors without an opportunity of forming a judg- 
ment as to whether the witnesses who spoke to such identity had 
good opportunities of observing the persons whom they were identi- 
fying. We are, consequently, of opinion that, even if these appel- 
lants had not at this trial been tried for the first robbery, the 
evidence which was produced to show that they had taken part in it 
would have been extremely relevant and admissible on tho question 
of identity which had to be determined in the trial for murder. Hold- 
ing this view of the law and the facts we are of opinion that the 
(1) 2 M. and B. 199, 
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error or irregularity in trying these appellants for the first robbery 
and for the second robbery and murder in the same trial did not 
occasion a failure of justice and did not prejudice the appellants to 
any greater extent than an accused may be said to bo prejudiced 
by evidence as to bis identity being rendered more oonolusive, 
which could not be said to be a failure of justice. That disposes 
of the first point taken by Mr. Billon, 

The second point was that there were two Assessors, and that 
the reoord of the trial before us contains only a record of the 
opinions of one of those two Assessor’s. The learned Sessions Judge 
states distinctly in his judgment that the Assessors unanimously 
oonvioted on all threo counts. We are quite certain that he would 
not ha vo mado that statement in his judgment unless he had 
obtained from thorn their opinions and unless they had expressed 
their opinions that the prisoners before them were guilty of all 
three charges. How it is that the reoord of the trial contains the 
reoord of the opinion of one Assessor only we are unable to say, 
and as the learned Sessions Judge is on leave there is no immediate 
opportunity of clearing up the subject. If he did not reoord the 
opinion of the second Assessor, he committed an error, an omission 
and an irregularity within the moaning of s. 667 of the Oodo of 
Criminal Procedure, hut it has not occasioned, in our opinion, a 
failure of juBtioe. 

The third point is that Mulua was tendered a pardon under 
s. 838 of the Code of Criminal Procedure. Ho had at the Sessions 
trial already pleaded guilty to all the charges, and two witnesses 
had been examined when the Sossions Judge mado a tender of the 
pardon under s. 838. The pardon tendered was a pardon in respeot 
of all the three charges, namely, the two charges of robbery and 
the charge of murder. Mulua was put into the witness-box and 
examined as a witness on the faith of the pardon tendered to him, 
and he gave his evidenoo. At the conclusion of that evidence the 
Sessions Judge formed the opinion that Mulua’s evidenoo as to the 
second robbery and the murder was untruo. He came to that oon- 
olusion without having heard any witnesses, in the ease, oxoopt the 
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first two witnesses called. Those witnesses proved nothing to show 
that Mulua’s evidence at the trial was false evidence. The Sessions " 
Judge had before him, no doubt, the confession made by Mulua 
before the Magistrate, and he had probably a) so looked at the depo- 
sitions taken by the committing Magistrate, and he had further on 
the Magistrate’s record the deposition of the Civil Surgeon. The 
Sessions Judge being of opinion that Mulua’s evidence as to the 
second robbery and the murder was false evidence, revoked the 
tender of pardon and put Mulua back from the witness-box into 
the dook and proceeded with the trial as against him and the 
other three accused. Whether or not that proceeding was illegal, 
it is quite clear to our minds that it might most seriously 
prejudice the defence of a man who was taken out of the dock in 
the middle of a trial to give evidence upon a tender of pardon, to 
put him back into the dook after his evidence had been taken and 
to proceed to try him as if the tender had never been made. It 
would be most difficult for a man placed in such circumstances to 
deal with the evidence or to defend himself and put forward any 
points whioh might be in his favour with any effect. It is very 
doubtful to our minds whether Mulua having given true evidence 
with respeot to the charge relating to the first robbery was not 
entitled to the benefit of the pardon with respeot to that charge. 
That charge as a criminal charge was quite distinct from the 
charges as to whioh the Sessions Judge considered Mulua’s evidence 
to be false. In our opinion, where a man has given evidenoe upon 
a tender of pardon, and where that evidence has been false evidence 
or evidenoe in which he has wilfully concealed something essential, 
he ought not to be put back into the dock at once and tried, but 
the trial against him on the original charge ought to be a subsequent 
proceeding. Section 339 is npt very clear in its wording, but it says 
that such person “ may be tried for the offence in respeot of which the 
pardon was so tendered, and that rather points, in our opinion, 
to the trial of such person not being merely a continuation of the 
trial at whioh he gave the false evidence, but a trial, so far as he is 
concerned, de novo. We have had great difficulty in making up 
our minds as to what would be the proper course to take with regard 
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to Mulua, and wo think that there being a doubt as to the legality 
of the procedure adopted with regard to him we should aot on that 
doubt ami sot aside the convict ions and sentences in lus case and 
direct him to ho retried in the Court of tiro Sessions Judge accord- 
ing to law. The Sessions Judge, should Mulua plead his tender of 
pardon ns an answer to the charge relating to the first robbery, will 
have carefully to consider such plea. The convictions and sentences 
relating to Mulua arc accordingly set aside, and ho is directed to be 
retried. As to the other men, t hey are proved hy evidence whioh 
leaves no doubt in our mind to have been present on the road that 
night on the occasion of the first robbery, and to have taken part in 
it, and to havo been present at and to have t aken partin the second 
robbery. Wo believe the evidence for tho prosecution that Kamraj, 
Binda and Suraj Pal did strike tho ohaukidar with their l&this, 
and that they were active participators in the murder. We say 
nothing ns to whether Mulua took a part in that murder or not, as 
he will havo to bo retried ; hut it must not ho assumed, from our 
refusing to express an opinion ns to tho witnesses against Minina, 
that we doubt tho correctness of their evidence. Those men who 
killed the ohaukidar were engaged in tho commission of a very 
serious offence tin , the offence of robbery. Ho was acting in the 
execution of bis duty when ho ran up, and they turned on him and 
brutally murdered him. In the opinion whioh wo havo formed, we 
have not used the confession of Mulua before tho Magistrate or 
his ovidenoo at the Sessions trial against any of those three men, 
indeed his ovidenoo at the Sessions trial would not appear to have 
been admissible against them, became, as wo infer from the record, 
the tender of tho pardon was withdrawn and ho was put into the 
dock as a prisoner before the other accused had had an opportu- 
nity of cross-examining him. We have, however, beon asked by 
Mr. Dillon to consider Mulua’s evidence relating to the murder so 
far as it is in favour of Binda and Kamraj. No doubt Mulua did 
put the whole murder, so to speak, upon the shoulders of Suraj Pal, 
but we prefer to follow the evidence of the other witnesses in the 
case whioh shows that Binda, Kamraj and Suraj Pal all took 
an active part in the murder. The ovidenoo for tho defenoe 
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proves nothing so fax as Binda, Kamraj and Suraj Pal are 
concerned. 

We dismiss the appeals of Binda, Kamraj and Suraj Pal, and 
we confirm in each case the conviction of murder and the sentence 
of death, and we direct that in each case the death sentence be 
carried out. * 

Appeals dismissed , 


APPELLATE CIVIL. 

Before Sir John Edge, Kt„ Chief' Justice, and Mr . Justice Blair. 

JHINKA (Defendant) v. BALDEO SAHAI (Plaintiff) ** 

Mortgage*** Suit for sale by mortgagee against auction purchaser, mortgagee 
having accepted part of the proceeds of the former sale— -Act VIII of 
1S59 , s. 271 — Estoppel. 

On the 10th of February 1872, one S. E. mortgaged to the plaintiff an 
undefined one biswa share out of three biswas owned by him. On the 20th 
of March 1877, J. P. and Gr. P. brought to sale in execution of money 
decrees against 8. B. two out of those three biswas, which two biswas were 
purchased by the defendant. The sale was confirmed on the 23rd of April 
1877. Out of the proceeds of that sale Bs, 1,464-14-0 were appropriated 
by the plaintiff in part satisfaction cf his mortgage. On the 16th of April 
1877, the plaintiff sued the auction purchaser for sale of one biswa in satis- 
faction of his mortgage. Meld that even if it could be shown (which it 
could not) that the particular biswa mortgaged to the plaintiff was one of 
those which had passed into the defendant's possession, the plaintiff was 
estopped by his previous conduct from suing to bring it to sale under his 
mortgage. 

The facts of this oase sufficiently appear from the Judgment of 
the Court. 

Mr. Amir-ud*din , for the appellant. 

Babu. Jogindro Nath Chaudhri , for the respondent. 

Edge, C. J. and Blair, J. — This case is a simple one. The suit 
is for a declaration that a one biswa share purchased by the defend- 
ant, Musammat Jhinka, at an auction sale under a decree in 1877 
is liable to be brought to sale and sold under a mortgage held by 

* Second Appeal No. 185 of 1890, from a decree of Maulvi Abdul 

Qaiyum Khan, Subordinate Judge of Bareilly, dated the 30th October 

1889, confirming a decree of Babu Madhub Chundar Banerji, Mimsif of 
Bareilly, dated the 17th April 1889. 
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the plaintiff. The plaintiff got a decree on his mortgage and sought 
to bring this share to salo. The defendant Musammat Jhinfca, who 
is the appellant in this appeal, filed object ions, and her objections 
were allowed ; hence this suit. Ono Site Bam, who was a defendant 
to the suit, but is not ft party to tho appeal, was the owner of three 
biswa shares. On tho lt)th of February 1872, he mortgaged ono biswa 
share without defining it or indicating it in anyway to the plaintiff. 
On that mortgage the plaintiff brought a suit on the 16th of April 
1877, and obtained a decree on the 10th of May 1877. Ifc was a 
decree for enforcement of his lien. The decree was a indefinite as 
the mortgage as to the biswa share against, which it might bo 
enforoe.d. Now, one Jwala Prasad and one Ganga Prasad obtained 
each of them a decree, eaoh decree being apparently a mouey-deoree, 
against Bita Bam. These decrees wore put into execution and two 
biswas out of tho three biswas of Sita Ram wore sold at auotion sale 
under these deorees and purchased by the defendant appellant for 
Bs. 2 , 475 . That sale took place on tho 20th of March 1877. It was 
confirmed on the 23rd of April 1877, The proceeds of that salo were 
applied in the first instance to discharging the moneys due to the 
dooreo-holders under whoso deorees tlx© two biswas wore sold, and 
tho balanoe was applied in this way ; part of it in payment to one 
Shib Dat, an execution creditor, and Bs. 1,46 4-14-9 in payment on 
the 13th of Juno 1877 to the plaintiff. The two biswas which were 
gold to the defendant-appellant at the auotion salo of tho 20 th of March 
1877 wore specifically ear-marked and there oan ho no doubt as to 
their identity. The plaintiff now seeks to bring to sale one of those 
two biswas in execution of his dooroe, in dof ault of his demand for 
Bs. 650 and oosts being satisfied. Tho question is whether the 
biswa in suit iB the biswa mortgaged to the plaintiff on the 10th of 
February 1872 . The late Subordinate J udgo of Bareilly found that 
it was. He arrived at that conclusion from a consideration of oertain 
transactions to which the defendant hero was no party. He oatne 
to the conolnsion that the biswa in question was the biswa mortgaged 
to the plaintiff, because under another mortgage one biswa of the 
three biswas was mortgaged to Bansidhar. The mortgage in each 
case was absolutely indefinite in the sense that it did not define or 
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specify the biswa. The biswa in suit might just as well, from any- 
thing that oan be inferred from that evidence, have keen the biswa 
mortgaged to Bansidhar as the biswa mortgaged to the plaintiff ; 
but, indeed, it appears to us that it was not open to the plaintiff to 
allege that the biswa in suit was the biswa which was mortgaged 
to him. At the time when the plaintiff received out of the pro- 
ceeds of the sale to the defendant the Rs. 1,464-14-9 Aot No. VIII 
of 1859 was in force. S. 27 1 of that Act is the section whioh 
must be applied to this case. The Munsif apparently thought that 
s. 295 of the present Code of Civil Procedure was the seotion which 
was to be regarded in ascertaining what where the rights of the 
parties. He did not pay attention to the date of the transaction in 
1877. “Now it appears to us that if in 1877 the plaintiff desired to 
ass ume the position that either of the two biswas sold to the 
defendant was sold subject to his mortgage, he was not entitled to 
obtain from the Court of payment to him of any portion of the 
proceeds of the sale. That section provides for distribution of sale 
proceeds, and it eontaints this proviso “ When any property is sold 
subjeot to a mortgage the mortgagee shall not be entitled to Bhare 
in any surplus arising from such sale.” As the law stood then that 
was an equitable and just provision, and undoubtedly it was 
intended to prevent the occurrence of such a case as this ; if indeed 
the plaintiff’s mortgage covered either of the biswas sold. Here the 
plaintiff in 1877 went into Court and claimed the surplus of the 
proceeds of the sale of the two biswas, and, having got the surplus 
of the sale into his pocket, he now turns round says that the 
defendant whose money has been lying in the plaintiff’s pocket all 
these years obtained nothing as against him, and that he, the plain- 
tiff, was entitled to bring this property to sale in discharge of his 
mortgage, so that he would get part payment of the mortgage debt 
out of the innocent defendant, and if his case be correct, he would 
the next day be entitled to sell in satisfaction of his mortgage the 
property which the defendant had paid for the day before. In our 
opinion the plaintiff, having taken Rs. 1,464-14-9 on the 13th of 
June 1877, is not now entitled to say that either of the biswas thus 
sold was the one undefined and unear-marked biswa mortgaged to 
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him in 1872. 8s. 270 and 271 of Act No Till of 1859 wore not 
as wide or as carefully drafted as ias. 295 of the present Act. The 
plaintiff’s suit ought to have been dismissed on two grounds, that 
he was estopped from alleging that the biswa in suit was the biswa 
mortgaged to him, and that ovon if there had been no estopped he 
bad failed to establish the identity of the two bis was. The suit as 
against, Musammat Jhinka will stand dismissed with costs in all 
Courts, this appeal being allowed. 

Appeal dt creed. 

Before Sir John Edge, JRL, Chief Justice, and Itfr Justice Blair. 
MOHAN LAI. ani> AHOTHRtt (Desks Hants) **. HI LA 80 

Civil Procedure Code, tt. ill ~ Splitting remedies - Suit for declaration of 
title and for possession -"Subsequent suit for possession. 

Where a previous suit for a declaration of title to immoveable property 
has been dismissed on the ground that the plaintiff was not in possession 
at the time of tiling the suit, a subsequent suit <>n the same title for reco- 
very of possession of the bind is not barred under s 43 of the Code of Civil 
Procedure. JitmnU Nath Khan v, Shih Nath ChucMmffy (1) followed. 

Tits facts of this ease are aa follows : — On the 13th of Septem- 
ber 1878 one Dodraj made a disposition of his property by way of a 
deed of gift, or deed of partition, in favour of his daughter-in-law, 
the plaintiff, Musammut Bilaso, and of Mohan Lai, his grandson, 
and Yidya Earn, his great-grandson, who where defendants in the 
suit. Under this deed the plaintiff became entitled to a share in 
certain property known as the “White Mahal” of mauza Barkhera, 
and certain other land known as “ Talayawali ” land. On the 8th of 
September 1888, the plaintiff instituted a suit in the Court of the 
Subordinate Judge in which she oluimed a declaration of her rights 
in respeot of mauza Barkhera, but that suit was dismissed on the 
grouud that her possession over the land in question was not proved 
On the 5th of March 1889 the plaintiff instituted a second suit, ou this 
occasion for partition and separate possession of her share in mauza 
Barkhera and also in the “ Talayawali ” land. Tha suit was resisted 

• Second Appeal. No. 233 of 1890, from a decree of T. K. hedforn, Esq , 
District Judge of JBaroilly, dated the 2?th November J889, confirming a 
docrce of Maulvi Abdul Qaiyam, Khan, Subordinate Judge of Bareilly, 
dated the 12th Juno 1889. 

r (t) I. L. R„ 8 Calc,, 819. 
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by the defendants, the grandson and great-grandson of the donor, on 
the ground, amongst others, that the claim was barred by s. 43 of 
the Code of Civil Procedure. They also impugned the validity of 
the deed of gift upon which the claim was based. The Subordinate 
Judge decreed the plaintiff^ claim in full. The defendants then 
appealed to the District Judge, who agreeing with the lower Court 
that the deed of gift was proved, and that there was no bar to the 
suit by reason of s. 43 of the Code of Civil Procedure, dismissed the 
appeal. The defendants thereupon appealed to the High Court. 

Mr. D, Banerji and Babu Jogindra Nath Chaudhri , for the 
appellants. 

Mr. Roshan Lai , for the respondent. 

Edge, C. J., and Blair, J. — The short question is whether s. 43 
of the Code of Civil Procedure is a bar to a suit for possession of 
land in relation to which the plaintiff had brought a previous suit 
under s. 42 of the Specifio Belief Act for a declaration of title, 
which suit had been dismissed on the ground that the plaintiff was 
not in possession. We are not aware of any authorities in this 
Court. We have not been referred to any case in this Court in 
which it was even suggested that s. 43 of the Code of Civil Pro- 
cedure was applicable to such a case. The point has been decided 
by the High Court at Calcutta in Jibunti Nath Khan v. Shib Nath 
Chuokerbutty (1), and, we think, rightly. In our opinion s. 43 does 
not apply to fluoh a case as this. The appeal is dismissed with costs. 

/ Appeal dismissed. 

Before Sir John Edge , Rt<> Chief Justice, and Mr, Justice Blair, 

MTJSAHEB ZAMAN KHAN (Judgment-debtor) IN AY AT-TJlrL AH 
(Decbee-holdeb).* 

Mortgage— Suit for sale on a Mortgage — Bights of mortgagee in respect of~~ 

non-hypothecated property of the mortgagor — Besjudicata — Act IV of 

1882 . ss, 68, 88, 89 and 90 — Civil Frocedure Code , sch, IV, forms Noe. 

109 and 128. 

Where there is nothing to show a contrary intention of the parties, 
©very mortgage carries with it a personal liability to pay the money 

• Appeal No. 38 of 1891 under b. 10 of the Letters Patent. 

(1) I. L. E. 8 Calc., 819. 
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advanced ; hut a mortgagee must sue for hi* merely again*! the property 
first. In so doing it is immaterial whether or not ho prays in his plaint for 
relief over against non- hypothecated property. Unless in exceptional ca-es 
he can obtaiu such relief only under the provisions of «. 90 of the Transfer 
of Property Ant, and if suck relief is refused the refusal will not bar a sub- 
sequent application under «. 90. Ahmad v. .Dammiar l)a» (1) 

approved : Butak Nath r. Fitamhur F<t» (2), distmguiaed : Sutton v. Sutton 
(8), Jtittf Singh v. Farmanand (4), Millet' v. Digambari tteb$a (6), and Durga 
Dtti v. Ithagwat JPratad (fi), referred to. 

Observations on the meaning and application of as. 8H, 89 and 00 of the 
Tansfer of Property Act. Explanation of the term “ legally recoverable " 
in s. 80. Son atm Shah v. Ali Noma KhAn (7), discussed. 

The facts of this case are as follows : — 

On the 2tith of January 1886, Inayat-ullah obtained a decree for 
sale of certain mortgaged property undor a mortgage-deed, dated the 
26th of August 1879. The decree was framed under s. 88 of the 
Transfer of Property Aot (Act No. IV of 1892), and was executed 
under s. 89 of the same Aot; but on the mortgaged property being 
sold it was found that the proceeds fell short of the money due under 
the mortgage by Its. 428-16, On this the decree-holder at first 
applied to oxoouto his deoroo under s, 88 against the other property 
of the j udgment-debtor, but that application was rejected on the 21st 
of August 1889. The decree- hold or accordingly applied for a decree 
under s. 90 of the Transfer of Proporty Aot for the above-mentioned 
sum with interest. To this application the judgment-debtors 
(representatives of the original mortgagor) objected that inasmu oh 
as the decree-holder in his plaint in the suit had asked for relief 
over against non- hypothecated property and that prayer had been 
disallowed, his claim for a decree under e. 90 was res judicata. They 
pleaded also that the deoroe-holder’s application was barred by 
reason of the rejection of his previous application. Both these 
objections were disallowed, and a deoree uuder s. 90 was given to 
the applicant. The judgment-debtors then appealed to the Sub- 
ordinate Judge, relying on the objections which they had urged 
before the Munsif. This appeal was dismissed, and the judgment- 


W Weekly Notes, 1889, p, H», (4) 1 L. R., 11 All., 48<i. 

if) J* UK. >18 All., 869. (&) VVeekly Notes, 1800, p. 142. 

(S) 22 Oh. 1)., 616. (tt) I. L. It., IS All., 866. 

(7) I. L, R,, 16 Oalo.,428. 
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debtors then appealed to the High Court, pleading, in addition to 1892 
the pleas taken in the lower appellate .Court, that the balance Musaheb 
claimed was not legally recoverable from them under the deed of .ZamanKhaw 
the 26th of August 1879, and that the application was barred by isrAYMMTi> 
limitation. This second appeal was dismissed by Knox, J on the LAH * 
80th of July 1891, and thereupon the judgment-debtors again 
appealed under s. 10 of the Letters Patent, on this occasion relying 
on an additional ground, that the mortgage not having pro- 
vided for relief over against the non-hypothecated property of the 
mortgagor no such relief could be granted. 

Munshi Gobind Prasad , for the appellants. 

Mr. Abdul Majid , for the respondent. 

Edge, C. J., and Blair J. — This is an appeal from a decree 
made under s. 90 of the Transfer of Property Act. The appeal is 
on behalf of the defendants to the suit. The suit was brought on 
a mortgage of the 26th of August 1879. The defendants are the 
heirs of the mortgagor. In the plaint in the suit, in addition to a 
decree for sale being asked for, there was a prayer for relief against 
Don-hypothecated property. A decree for sale was made under s. 88 
of the Transfer of Property Act : it was executed under s, 89 of 
the Transfer of Property Act, and after it had been executed it was 
ascertained that the nett proceeds of the sale under s. 89 were 
insufficient to pay the amount due for tho time being on the mort- 
gage. Upon that a decree under s. 90 was applied for. In the 
decree under s. 88 no relief over against non-hypothecated property 
was granted, and the first point taken here is that the relief over 
against non-hypotheoated property not having been granted when 
the decree under s. 88 was made, s. 13 of the Code of Civil Proce- 
dure barred the mortgagee’s claim for a decree under s. 90 of the 
Transfer of Property Act. On that point several authorities, some 
of them having very little to do with the question, were cited. 

Amongst other cases that were relied on for the appellant was the 
case of Baiah Nath v. Pitambar Das (1). That case was referred 
to as deciding that a Court in a suit for sale under a mortgage 


(1) I. L. B„ 13 AIL, 360. 
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1803 under the Transfer of Property A ot could in the first instance give 
'MnsAitEB a ^ 60rG0 under s. 88 of that Act coupled with a deoroo for sale of 
ZamabKhan non-hypothooatod property. Now with regard to that onse it is 
Ixurin-vs,- nnly necessary to observe that the decision was given, not in an 
IiAh. appeal from the deoroo, but in an appeal which arose in the execu- 
tion of a decree made against tho hypothecated property and non- 
hypothooated property. The original deoroo whioh was in execution 
had not been appealed from and was final, and the Court executing 
that decree was bound to execute it according to its terms. It is 
consequently not an authority on this point. Another case to 
whioh we have been referred is tho oaso of Haftn-ud-din Ahmad v. 
Damodar Das (1) . la that case Mr. Justice Straight said “ I do 
not myself see how it is possible to hold that anything in the terms 
of the original deoree passed on tho mortgage oan be said to make 
any question that could ariso under s. 90 of tho Transfer of 
Property Aot as res judicata. Taking s, 88 and reading it in 
conjunction with 8. 90 it is clear that tlmro aro two distinct decrees to 
be passed, tho deoree under s. 88 in tho suit for sale, and the deoree 
under s. 90 upon tho application of tho deoroe-holdor in aooordanoo 
with tho terms of that particular section.” 1 That, in our opinion, is 
a perfectly correct view of tho law. In Baj Singh v. Parmanand 
(2) it was held by this Court that a deoroo under s. 90 is a decree 
to he made in the original suit and not in a fresh suit. In the 
ease of Miller v. Digambari Debya (8) this Court hold that tho 
plaintiff was entitled to join with his claim for enforcement of the 
mortgage a further olaim for a declaration that if the sale prooeeds 
should prove insufficient to discharge the debt its diaoharge might 
be enforoed against tho person and other property of the defendant. 
There is nothing to prevent the plaintiff asking for snob a relief; 
the only question is at what period of the suit has the Court power 
to grant relief against non-hypothooated property. In Durga Dai 
v. Bhagwant Prasad (4) it was considered that the application for a 
deoree under s. 90 was an application in oxeoution, and so an 
application for a deoree under s. 90 is in one sense an application 

(3) Weakly Notes, 188% p 149, (S) I. L. E , 13 All., 866. 

(3) I, L. H., 11 All., 486. (4) Weekly Notes, 1890, p. 143. 
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in execution, but we do not think that it can be regarded as an 1893 

application in the execution of a decree made under s. 88 of the ^ USAla:BB 

Transfer of Property Act. The time for making an application Zaman&han 

under s. 90 and for the Court making a decree under that section 

does not arrive until the remedies under ss, 88 and 89 have been hh. 

exhausted. When the decree passed under s. 88 which is ordered 

to be executed under s. 89 has failed to discharge the money due at 

the time under the mortgage, then for the first time in the suit for 

sale under theJTransfer of Property Act the Court has power to 

decree the sale of non-hypothecated property. The decree for sale 

under s. 88 is limited to the hypothecated property. 

We have been referred to forms Nos. 109 and 128 in the 4th 
Schedule of the Code of Civil Procedure. It is true that the form 
No. 109, which is a general form of plaint for a suit for sale under 
a mortgage, does inolude in its prayers for relief a prayer that if the 
proceeds of the sale of the mortgaged property shall not be sufficient 
for payment in full of the amount to be ascertained the defendant 
should pay to the plaintiff the amount of the deficiency. It may be 
inferred from that form, that it would not be improper to olaim origi- 
nally in the suit the subsequent relief ; but when we turn to form 
No. 128, which is a general form of decree for sale in a mortgage suit, 
we find that that form is confined, so far as the present purposes are 
concerned, striotJy to a decree under s. 88 of the Transfer of Pro- 
perty Aot and does not include any subsequent relief. It might be 
inferred from these two forms that the subsequent relief, although 
it might be claimed in the plaint, was not to be included in the 
decree for sale under s. 88, In our opinion the more correct way 
of drawing up a deoree in a suit for sale on a mortgage would be to 
oonfipe the decree for sale, i.e., the first decree to be passed, to a 
deoree under s. 88 against the mortgaged property, and that any 
subsequent relief to which, after that decree had been executed, in 
might appear that the plaintiff was entitled, should stand over for a 
deoree under s. 90. In our opinion s. 13 of the Code of Civil Pro- 
cedure would not apply to an application under s. 90 for a deoree, 
no matter whether the plaintiff had or had not claimed originally in 
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1893 Ms suit subsequent roliof, or whether, il claimed, such subsequent 
"mub*jtri! relief had been allowed or disallowod by the Oourt when making 
Zaman Khan the decree under s. 88, the time for adjudicating on the claim for 
Ikatw-ul- subsequent relief not arriving until the decree under s. 88 had been 
M.h. exhausted. 

Another objection which was roliod on for the defendants, was 
that the balance in rospoot of which tho decree under s, 00 has beeu 
made was not legally recoverable from the defendants otherwise 
than out of tho property sold. It will be remembered that the 
defendants are not tho mortgagors, but the heirs of tho mortga- 
gor, and they are Muhammadans, and that the property which it is 
sought to sell under tho decree under s. 90 is property whioh was of 
tho mortgagor in hislifetimo and has (some to tho defendants as his 
heirs. Mr. Abdul Majid for the respondent, the deoreo-holdor, has 
relied upon the decision of tho Calcutta Oourt in Sana tun Shah v 
A (i Nmm Khan (1) ns an authority to show that the balance legally 
recoverable under s. 90 from the defendants otherwise than out of 
tho property sold is the balance remaining duo to the decree-holder 
under the deoree obtained under s. 88 oE tho Transfer of property 
Aot, In our opinion, however, effect must be given to tho words 
“ legally recoverable ” and “ otherwise than out of the property 
sold,” whioh that decision does not appear to give. These words, 
in our opinion, mean, by way of illustration, that tho balanoo must 
be a balance whioh tho mortgagee is not precluded by the terms of 
the mortgage from realizing otherwise than out of tho property 
sold or a balanoo the reoovery of whioh is not barred by limitation, 
eg., the suit might havo been brought at a period of time when, if 
the plaintiff was relying on his personal remedy against tho defend- 
ant, his suit for the personal romody would he barred by time 
although within time as a suit for sale on tho mortgage. We do 
not say that this is exhaustive. We merely refer to theso two 
oases as illustrations. Now in the mortgage here there is nothing 
to preclude the plaintiff from obtaining a deoree under s. 90 and 
it has not been suggested that there is any bar of limitation, but 


(1) L L. IL. 16 Oftlo-, 428 
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it is contended on behalf of the defendants that the mortgage 
contained no covenant or promise upon which the mortgagor or mcsaheb 
his heirs holding assets could he made liable, and that the only Zaman Khan 
remedy was against the property mortgaged. If it be the fact, Inayat^uii" 
we do not say that it is so, that on the true construction of the k 111, 
mortgage there is no express covenant or provision to pay the 
mortgage money otherwise than out of the mortgaged property, 
still there is the implied promise to pay, which, if there is nothing 
in the mortgage from which a contrary intention should he inferred, 
the law will presume from the fact of the mortgagor’s accepting 
the loan. Where there is in a mortgage nothing to the contrary 
the mortgage contains within itself, so to speak, a personal liubi- 
lity to repay the amount advanced;” [See the observations of 
Sir George Jessel M. It. in Sutton v. Sutton {!)•] 

In support of the argument on behalf of the defendants that 
the balance was not legally recoverable- exoept from the property 
mortgaged, it was further suggested that s. 68 of the Transfer of 
Pioperty Act debarred the plaintiff from any remedy except against 
the mortgaged property. It is quite true that s. 68 precludes a 
mortgagee from suing the mortgagor for the mortgage money 
exoept in the oases provided for in that section, that is, it would 
preolude the mortgagee from maintaining a suit in which his pri- 
mary relief was a relief against the mortgagor personally unless 
the oase came within the exoeption to that section. That sootion 
in our opinion in no wise debars a mortgagee from seeking the 
decree provided for by s. 90. The mortgagee suing on his mortgage 
for sale gets a deoree under s. 88, executes his deoree under s. -89, 
and, if the nett prooeeds of the sale are insufficient, then, without 
auy suit against the mortgagor personally, the mortgagee is given 
in his suit on the mortgage a further remedy by way of a decree 
under s. 90. For these reasons we hold that our brother Knox, 
from whose judgment this is a Letters Patent appeal, was right in 
dismissing the judgment-debtor’s appeal to this Court. We dis- 
miss this appeal with costs. 

Appeal dismissed. 

(1) 22, Ch. D., 515. 
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KEVISIONAL CIVIL. 


Before Sir John Edge, Kt, Chief Justice, and Mr. Justice Blair. 

RAHIMA. (DECBSB-aoiDBB) V, NEP -VL II A I (Jddohbns-dbiuob).* 

Act If of 1888 t. 87 Civil Procedure Code, 2, 84 4 and 632—Mevmon. 

An order under b. 87 of Aot. T V of 1 882 extending the time for payment 
of the mortgage money by a mortgagor is a decree within the meaning of 
sa. 2 and 244 of the Code of < ml Procedure, 18 k 2, and therefore no applica- 
tion will lie under 8. «33 of that Coda for revision of such order. 

The facta of this case, so far as they are necessary for the pur- 
poses of this report, appear from the judgment of the Court. 

The Hon’ble Mr. Spankis, for the applicant. 

Mr. Abdul Raoof \ for tho opposite party. 

Edge, C. J., and Blaik, J. — This is an application for revision 
in which we are asked to exercise our powers under s. 622 of the 
Code of Civil Procedure, and to sot aside an order of the Suhordr 
mate Judge of Gh&ipur postponing the day appointed for payment 
under a foreclosure decree. Tho decree was made tinder s. 86 of 
the Transfer of Property Aot. A date was fixed for payment. 
After the expiry of that date the Subordinate Judge, on the appli- 
cation of the defendant, made the order which wo are asked to revise. 
Tho order was not a ministerial order uuoh as tho order in the oase of 
Hulas Mai v. Pirthi Singh (I), or tho order in the oase of Bandhu 
v. Shah Muhammad Taki (2), It was an order whioli was made 
under s. 87 of tho Transfer of Property Aot, and, if tho Court had 
power to make it at all, it could only have been made upon good 
cause shown. Consequently, it was a judicial and not a ministerial 
order. In our opinion it was an order wluoh related to tho execu- 
tion or discharge of a decree within tho meaning of clause (c) of s. 
244 of the Code of Civil Prooedure. It was oonsequontly appeal- 
able as a decree. The view is consistent with the taken by this 
Court in the oase referred to in the note at page 602 and is not 
inconsistent with tho oase of ZT^fa s Rat v. Pirthi Singh. As the 

cedttM P ?ode. ti0n f ° r ‘ RwiBioa Ko * 63 of 1881* under s. 622 of the Civil Pro- 
(1) I. L. R., 9 All,, BOO. (2) Weekly Notes, 1888, p. 119. 
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order in question wasapealable,*it cannot be the subject of revision 
under s. 622 of the Code of Civil Prooedure. The application for 
revision is dismissed with costs. 

Application rejected . 
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Rahiha 
v . 

Njbpal Rai. 


EXTRAORDINARY ORIGINAL CRIMINAL. 


Before Mr, Justice Knox . 

QUEEN-EMPRESS ®. STANTON and ElYNN. 1892 

1 Practice — Sessions Mai — Witness for the Croton not called at Sessions trial ^ une * 
though examined before the committing Magistrate — duty of the prose* 
cution with regard to the production of such witness . 

At a trial before the High Court in the exercise of its original criminal 
jurisdiction it is not the duty either of the prosecution or of the Court to 
examin any witness merely because he was examined as a witness for the 
Crown before the committing Magistrate, if the prosecution is of opinion that 
no reliance can be placed on such witness’ testimony All than the prosecu- 
tion is bound to do is to have the witnesses who were examined before the 
committing Magistrate present at the trial so as to give the Court or Counsel 
for the defence, as the case may be, an opportunity of examining them. 

Dhunno Kazi (L) and Empress of India v. Kaliprosonna Doss (2) approved. 

The Empress v. Qrish Chundra TaluJcdar (3) and The Empress y, Ishan 
Dntt (4) dissented from. 

This was a trial before Knox, J., and a jury at the Criminal 
Sessions of the High Court. The aocused, Patrick Stanton and 
John Elynn, were charged with offenoes punishable under ss. 457, 

380, 411 and 414 of the Indian Penal Code. At the close of the case 
for the prosecution, Counsel for the defence oalled the attention of 
the Court to the faot that one of the witnesses who had been, 
examined by the committing Magistrate had not been called by 
the proseoution, and contended that such witness ought to be oalled 
by the proseoution or at least tendered for cross-examination, or 
should be examined by the Court. The arguments on both sides 
are stated in the ruling of Knox, J. 

The Puhlio Prosecutor (the Hon’ble Mr. Spankie), for the 
Crown. 

(1) I. L, B., 8 Oalc., 121. 

(2) L L. B„ 14 Calc., 246. 
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(3) I. L. R., 6 Oalc., 814. 

(4) 16 W. B , Or. E„ 34. 
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Mr. J. E. Howard, for the prisoners, 

Knox, J.— Tho prosecution in this ease having oonoluded their 
case without, calling a certain witness, one Michael Tyrrell, who had 
been examined by the committing Magistrate Mr. .Howard, who 
appeared for the defence, contended that it was the duty of the 
prosecution at any rate to place that witness in the witness-box so 
that Counsel for the defence might exercise his right of cross-exami- 
nation. If this was not done, he contended further that the Court 
in the interests of the defence and of justice, ought to send for that 
witness and examine him as a witness called by the Court. The 
learned Counsel referred the Court to he practice whioh, aooording 
to him, had prevailed for the first eight or nine years, if not further, 
from the institution of the Court, and observed that the principle 
for whioh ho was arguing was a principle too well known to need 
the weight of authority. He was unable to refer the Court to any 
precedent save that of the Empress v. Oirtsh Chundsr Talukdar (l). 
That was a case tried before Jackson and Tottenham, JJ,,and Mr. 
Justice Jackson there laid down that “tho ordinary praotice in pro- 
perly constituted Courts is, that, whore a wif ness for the prosecution 
is not called on the part of the Crown, ho is placed in the witness- 
box in order that tho defence may have an opportunity of cross- 
examining him ; and certainly where the judge thought it neoessary 
to call one of these witnesses for the purpose of eliciting some faots 
whioh he thought material for the prosecution, tho prisoner ought 
to have been allowed an opportunity of putting any questiou that 
ho thought necessary in cross-examination.” h'or this view Mr. 
Jnstioe Jaolcsan has oited on authority, and, with the exception of 
the case of The Empress v. Ishan I)utt (2), X have been unable to 
find any oriminal case ruling to the sarao effeot. On bolialf of the 
Crown I have been referred to tho case of The Empress of India v. 
Kaliprosonno Dass (3). That was a very strong oase. In it Counsel 
for the Crown, after putting forward suoh number of witnesses a 
he thought sufficient to support tho oaso for the Crown, tondered 
a number of others for oross-oxamination, but refrained from 

(l) I. L. B,, 6 dale., 614. (8) 10 W. It, Or. K., 84. 

(I) I. L, K., 14 Calc,, 246. 
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examining or tendering for cross-examination a witness of whom the 
Crown considered that no reliance could be placed upon his evi- 
dence. Mr. Justice Trevelyan held that under the ciroumstanoes 
he was of opinion that the prosecution were not bound to tender 
such a witness for oross-examination or to do more than have him 
present in Court for the accused to call him or not, as he might 
think fit. I was also referred to the case of Uhimno Eazi (1) in 
which the presiding Judges held that u the only legitimate objeot of 
a prosecution is to secure, not a conviction, but that justice he done* 
The prosecutor is not therefore free to choose how much evidenoe 
he will bring before the Court. He is bound to produce all the 
evidence in his favour directly hearing upon the charge. It is 
prima fade his duty, aooordingly, to call those witnesses who prove 
their connection with the transactions in question, and also must bo 
able to give important information. The only thing which can 
relieve the prosecutor from calling such witnesses is the reasonable 
belief that, if called, they would not speak the truth.” Mr* 
Spankie contended as to the principle which should govern the 
deoision in this case that the Code of Criminal Procedure gives 
ample facilities to an aocused person for placing before the Court 
and J ury every witness from whom he considers it likely that any- 
thing to his benefit maybe elicited. Looking to the way in whioh 
cases are prepared in India, I am distinctly of opinion that the 
principle laid down in the later Caloutta cases, in Dhunno Razi 
and in RaUprosonno I)o&$ % is the right principle. The Code of 
Criminal Procedure nowhere lays upon the prosecution the burden 
of putting forward as a witness in support of their case any person 
on whose evidence they oannot place reliance. The duty of a 
Public Prosecutor, in India especially, is one attended with great 
difficulty, and he should he allowed the utmost freedom in mar- 
shalling his evidence, for in most oases he will find, so far as my 
experience goes, no proper attempt made to do so by the Court 
below. Looking to the old practice, I cannot find that any further 
duty was imposed od the prosecution in this country than that of 
having in attendance every witness who had been examined by the 
committing Magistrate. This the prosecution is bound to do, and 
(l) I. L. 8 Calc., 121. 
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this they have done in the present instance. It might perhaps be 
contended that if the committing Magistrate had stated in his 
order of commitment that he had been influenced by a certain 
witness in ordering an accused person to be committed, Counsel for 
the Crown was in common fairness bound either to examine suoh 
witness or to tender him for cross examination* In the present 
case the witness Tyrrell was a witness called especially by the 
Court, and, for reasons which will presently appear, I will say 
nothing further than this— that after examination him the commit- 
ting Magistrate placed on record that his evidence was not evidenoe 
which induced him to make or led him in any way tip to his order 
of committal, I have said this much in order that Counsel may 
in future oases have a guide to what I believe ought to be the 
practice in criminal trials in this Court. As, however, many obser- 
vations have been made respecting this witness to the jury, I will 
under the circumstances call him under the special powers given to 
me under s. 540. 

APPELLATE CIVIL* 


Jhfore Sir John M&ffth Xt* Chief Justice, and Mr* Justice Tyrrell. 

IMAM-OD-DIN Aim ANOTKBft (Dxvajf&Aimi) t>. LILADHAR 
(P&aintifb)** 

Suit— Non f binder qf parlies - Limitation— Art XV of 1877 , s. 22— Civil 

Procedure Code, $> 38 ~~ Partnership ~~ Might of surviving partner to 

me for debts dm to firm * 

Except possibly in the case of an assignment by the other surviving 
partner or partners, it is not competent to one only of two or more surviv- 
ing partners to sue for a debt due to the Arm, Dular Chand v. Balram 
Das (l) and Qobind Prasad v. Chandar Se'khar (2. referred to. 

A Court may* under s. 82 of the Code of Civil Procedure, and a party 
necessary to a suit, although it may be obliged by the Indian Limitation 
Act, 1877, to dismiss the suit after such party has been added. Bamsebuh 
v. Bam Lall Koondoo ( 3 ) and Kalidas Naval Dm v. Nathu JBhagvan (4) 
referred to. The Oriental Bank Corporation v. Char riot (5) discussed. 

* First Appeal No. 7„of 1892 from an order of W. Blennerhassott, Esq** 
District Judge of Aligarh, dated the 18th December 1891. 

(1) L L. R, l AIL, 468 . ( 8 ) I. L, R., 0 Oaio., 816 . 

( 2 ) I. L, R., 9 AIL* 486 * ( 4 ) I. L, R., 7 Rom*, 217 # 

( 6 ) I. L, E'* 12 Calc., 642 * 
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The facts of this case sufficiently appear from the judgment of 
the Court. 


1892 

Imam-ud-din 


Mr. FT. Jf. Colvin > Babu Joglndro Nath Chaudhri , and Maulvi Lila^dhar. 
Ohulam Mujtaba , for the appellants. 


Mr. Hameed-ullahy for j the respondent. 

Edge, 0. J., and Tyrrell, J. — This appeal has arisen in a suit 
brought 'on two hundis. The promisees of the hundis were a firm 
called Moti Bam, Liladhar, The drawers of the hundis are the 
defendants, appellants here. The suit was originally brought by 
Liladhar alone. The defendants required inspection of the books of 
the firm Moti Bam, Liladhar, and from time to time obtained fur- 
ther time for filing their written statement. "When they filed their 
written statement they distinctly raised the objection that all the 
parties who should neoessarily be joined as plaintiffs were not join- 
ed. Upon that Jiwa Bam applied to be made a Go-plaintiff, Lila- 
dhar opposed, but in the result the Subordinate Judge, exeroising 
his powers under s. 32 of the Code of Civil Proc* dure, made Jiwa 
Bam a co-plaintiff with Liladhar. Now at the time when Jiwa Ram 
was made a co plaintiff any suit on those hundis in which it was 
necessary to make him a party was barred by limitation. The 
Subordinate Judge found that Jiwa Bam, Liladhar and Moti Bam, 
who was their father, were joint owners and co-paroeners in the 
firm of Moti Bam, Liladhar, and that on the death of Moti Bam 
the surviving “co-pareeneis,” who, on those findings were the sur- 
viving co-partners, were Liladhar and Jiwa Bam. Liladhar on 
his own behalf appealed against the deoree of the Subordinate 
Judge, which bad dismissed the suit on the ground of limitation. 
His grounds of appeal are as follows : — 

(1) The shop of Moti Ram and Liladhar is not ancestral. 

(2) The plaintiff alone is entitled to sue. 

(3) Jiwa Bam has no right of suit. 

(4) Jiwa Ram has been improperly made a plaintiff. 

The District Judge on appeal allowed the appeal on the ground 
that “the defendants did not raise the plea of non- joinder at the 
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18 ^2 earliest possible period, nor before the first hearing ; consequently 

Imamu-d-diii they must be taken to have waived it, and the suit can proceed in 
-Liiadhab kiladhar’s, plaintiff’s name,” and remanded the oubo under s. 562 
of the Code of Oivil Procedure. From that or ’or of remand this 
appeal has been brought. The learned .District Judgo apparently 
oonfounded the right of a defendant to object on the ground of the 
want of parties with the power of a Judge to act under s. 32 when 
the faot of the want of parties is brought to his attention by the 
pleadings or otherwise. The object ion as to want of parties was taken 
by the defendants in their written statement and could not well have 
been taken before. Section 117 of tho Code of Civil Procedure 
shows that when a written statement has been filed, whether it has 
been filed at or before the first hearing of the suit, the Court, 
amongst other things, shall at tho first hearing of tho suit ascertain 
from each party or his pleader whether ho admits or denies suoh 
allegations of faot as aro made in the written statement, if any, of 
the opposite party and aro not expressly or by necessary implication 
denied by the party against whom they are made. The written 
statement is tho most formal document in which a defendant can 
raise an objection of want of parties or that ho did not make the 
contract as alleged. In our opinion the objection was in this case 
taken at the earliest possible opportunity, and the Subordinate 
Judgo was not precluded by s. 34, and by the faot that the 
objection was taken at the first hearing from making his order 
under s. 32 . Having regard to ss, 64, 68 and 09 of tho Code of 
Civil Procedure, the first hearing of a Buit might be tbe earliest 
opportunity which a defendant might have of raising any question^ 
as to want of parties. It is difficult to understand how a defendant 
could be deemed to have waived an objection for want of parties by 
not having taken the objection before the first hearing when he had 
no opportunity of taking his objootion until the first hearing, or was 
■until then ignorant of the facts on which tho objection deponded. 
■Whether under such circumstances a defendant could he deemed to 
have waived the objeotion or not, bis omission could not deprive the 
Court of the power to aot under s. 32. Ho'vir the plaintiff, Liladhar, 
had taken out a certificate for the purposes of this case which 
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covered only one-half of the amount claimed. The explanation 3882 
given for that is that he required no certificate so far as his own 
moiety of the firm’s claim is concerned, and that a certificate was 
only required in respeot of the share of his deceased father. This 
negatives the suggestion that this was not a case of partnership, but 
only a case of survivorship in a joint family. The meaning of the 
* first ground in the memorandum of appeal in the Court below is not 
very plain. It had been found that the business or firm of Moti 
Earn Liladhar was a co-partnership. The second, third and fourth 
grounds of appeal appear to raise only questions of law on the find- 
ings of faot in the first Court. The lower appellate Court did not 
come to any finding of faot inconsistent with any findings of fact 
in the first Court. It apparently assumed that they were correct. 

Two questions arise. The first is, where a contract is made with or 
a debt incurred to a firm consisting of three partners and one of 
those partners dies, can a suit be maintained by one of the two 
surviving partners alone against the contractors or debtors ? In 
our opinion it cannot, except possibly in the case of an assignment 
by one of the two surviving co-partners to the other, which is not 
the case here. It was decided by this Court in the case of Dular 
Ohand v. Balram Das (1) that a suit cannot be maintained by one 
only of the partners of a firm in respect of a cause of action which 
had accrued to all jointly. It was decided by this Court in Gobind 
Prasad v. Ghandar 8ekhar (2) that the surviving partner or part- 
ners were the persons to sue on a oontract made with the firm. In 
our opinion that is good law, and it was necessary in order that this 
suit should be maintainable that the surviving partners of the firm 
of Moti Earn, Liladhar should be plaintiffs in the suit. The next 
question is what is the effect of one o£ those surviving partners not 
having been made a party until after the period of limitation for 
suoh a suit had expired P In Ramsebuk v. Ram Lall Koondoo (3) 
and Kalidas Eevaldas v. Nathu Bhagvan (4) it was held that where 
an objection on the ground of non- joinder of parties was taken in 
proper time by the defendants, and limitation had run so far as the 

(1) I, L. R. f 1 All., m . (3) I. L. B.» 6 Calc., 816. 

(2) I. L. B„ 9 AIL, 486. (4) I. L, B., 7 Born., Ml, 
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188 8 persons were concerned who should have heen Joined as plaintiffs and 
IwuMrD-niK h&d not been Joined, the whole suit must bo dismissed. It appears 
_ ®* to us that the same result must follow wheie a Judge noting under 

iladuak. ^ 32 of thQ Codo o£ 0ivil p rooednro RdJjj a poraon a8 a nooessary 

plaintiff alter the period of limitation for a suit by him alone or 
with others has expired. S. 22 of the Indian Limitation Act, 
1877, would oloarly apply to tho right of suit of the person so added, 
and the suit oould not bo maintained without lum. The onlyoase 
which has been suggested as throwing any doubt on that being the 
correct view of the law is the oaso of 2'ht> Oriental Bank Corpora- 
tion Oharriol (1). All that that case apparently decided was that 
limitation does not preclude a Court from acting under s. 32 of the 
Code of Civil Procedure in adding a person as a necessary party to 
a suit. It it not obvious how tho observations of tho learned Judges 
in that case oould bo reconciled with the specific provisions of s. 22 
of the Indian Limitation Act, 1877, if those observations are to be 
read as implying that any Court oould do otherwise than dismiss a 
suit whioh was barred by limitation. The power of a Court to add 
a party and tho duty of that Court to dismiss tho suit as barred by 
limitation are two different questions. Some of the illustrations 
referred to in that case appear to be oasos contemplated in tho pro- 
visoes to s. 22 of the Indian Limitation Aot, lf-77. The rooent 
Full Benoh case of Bindeshri JShtik v. Qanga Saran Sah u (2) as to 
the question of limitation where a party is Joiuod related to the 
joinder of a party under the provisions of s. 669 of the Code of 
Civil Prooeduro. 

In our opinion tho decree of tho first Court was right. We set 
aside the order under appeal and affirm tho deoree of the first Court. 

Appeal decreed. 


(1) I, L, R„ 18 Oalo., 612. 


(2) I. L. R. U AIL, 164, 


VOL. XIVJ 


ALLAHABAD SERIES. 


529 


APPELLATE CIVIL. 


Before Sir John Edge, Kt tJ Chief Justice , and Mr . Justice Tyrrell « 
JAl JOSHN (Dependant) BHOLA NATH a nd another (Plaintiffs) 
Civil Procedure Code> s . 21& — Pre-emption — Decree for pre-emption condu , 

Honed on payment within fixed time’— Omission to state consequence 

of non-payment— Limitation. 

Where in a suit for pre-emption the decree, while decreeing the* 
plaintiff's right to pre-emption upon payment of the pre-emptive price 
within one month from the date of the decree, omitted to state what would 
be the effect on the plaintiff's suit of non-payment within the prescribed 
period : — Reid that the plaintiff, unless he had paid the pre-emptive price 
before the expiry of the said month, could not enforce his decree for pre- 
emption. Rodai Singh v. Jaisri Singh (1) referred to, Bandhu Bhagat 
v. Shah Muhammad Taqi (2) dissented from. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Munshi Madho Prasad , for the appellant. 

Pandit Bishambar Nath, for the respondents. 

Edge, C. J., and Tyrreix, J.— This was a suit to redeem a 
mortgage. The plaintiffs were assignees of the mortgagor. The 
defendant set up a defence that the mortgage no longer existed, as 
he had become, in pursuance of a decree of the Court, the purchaser 
in pre-emption, pre-emption having arisen on the sale of the equity 
of redemption. Jai Kishn is the defendant. On the 20th of May 
1887, he got his deoree in pre-emption in the Court of the Subordi- 
nate Judge subject to his paying the pre-emptive price within one 
month from the date of the decree. He appealed to the District 
Judge. The District Judge in appeal varied the decree so far as 
the price was concerned and fixed one month from the date of his 
decree for payment. The District Judge did not go on to declare 
that if the money and costs were not paid within the month, the 
suit should stand dismissed with costs, and therefore technically his 

* First Appeal No. 32 of 1892 from an order of M. S. Howell, Esq,, 
District Judge of Shahjah&npur, dated the 7th December 1891. 

(1) I. L. R., 13 AIL, 376. (2) Weekly Notes, 1892, p, 40, 

74: 
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Jai Kishn 

v, 

Btioim 
,N mr. 


deoreo was not, in. complete accordance with b, 214 of t,ho Code of 
Civil Procedure ; but it, is quite dear from that decree that Jai 
lushn’s pve-omptive right oould only ho enforced under tho dooroe 
if he made tho payment within the month, and that if he failed to 
make tho payment within tho month tho decree which ho had 
obtained was unless to him, as ho is rigid, was decreed to be depen- 
dent on the payment within tho month. Jai Kishn appealed to 
tins Court, and this Court dismissed his appeal and confirmed the 
decree of tire District J udgo, "When this Court made its decree it 
did not extend the time for payment of the pre-emptive price. 
Most probably the Court was not asked to do so. The pre-emptive 
price was not paid into Court until long after tho expiration of the 
month limited by the decree of tho Diatriot Judge. Now in this 
suit Jai Kishn, the defendant, is relying on that decree in his pre- 
emption suit. The first Court in this suit accepting his conten- 
tion dismissed the suit, Tho second Court sot aside tho decree and 
passed an order of romaind under s. 582 of the Code of Civil Proce- 
dure, J ai Kishn had brought this appeal from that order of remand. 
Mr. Madhn Prasad has contended that, ns the dooroe of tho District 
Judge in tho pre-emption suit, although it fixed otto month from 
the date of the decree for payment of tho money and costs, did not 
deolaro that if the money and costs wore not paid within tho month 
the suit should stand dismissed, the defendant had three years 
limitation from tho date of that decree or from tho (late of tho decree 
in appeal in this Court to pay in tho money. Ko reliod on the case 
of Bandhu Ji hagai v. Shah Muhammad Taqi (1), in which it was 
held that where a decree under s. 92 of tho Transfer of Property Aot 
did not declare what was to take plaeo if the redemption money was 
not paid within the period fixed by tho deoreo the mortgagor had 
three years limitation for the execution of his deoreo, notwithstand- 
ing that he had not paid tho money within the time fixed by the 
decree. Any j udgment of the J udgo who deoidod that ease is entit- 
led to careful consideration and great weight, but it appears to us 
that s. 92 of the Transfer of Property Aot fixes tho outside period of 
limitation within which a Court may fix a day for the payment of the 
(I) Weekly Notes, 1893 p. 40. 
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money, and that outside limit is 6 months and not 3 years. The 
section also enacts what the decree shall be. Section 93 shows wbat 
may take place according to law if the money is paid or is not paid 
within the period limited by the decree under s. 92. When a decre® 
under the Transfer of Property Act fixes a time within 6 months 
for the payment of the money, we fail to see how a plaintiff, unless 
he could get extension of the time, could have a right to make the 
payment after the time limited had expired. In the case of JSTodat 
Singh v. Jaisri Singh (1) three of the Judges concurred in the 
decision of Mr. Justice Straight, which was not inconsistent with 
the view which we hold in this case, and two of those three J udges 
expressly protected themselves from being understood as expressing 
any opinion on the cases referred to by Mr. J ustioe Mahmood in 
his judgment. In our opinion Jai Kishn, not having made the pay- 
ment within the time limited by the decree, lost the benefits of that 
pre-emption decree and cannot protect himself under it. The deoree 
of the Judge of Shahjahanpur was right. We dismiss this appeal 
with costs. 

Appeal dismissed „ 


j Before Sir John Edge, 5X, Chief Justice, and Mr. Justice Blair. 

FATIMA BIB! (Plaintiff) v. ABDUL MAJID (Defendant;).* 

Act X. of 1877 , as , 46, and 212 , 241, clause (a) — * Suit for recovery of immove- 
able property and for mesne profits — Separate trials of the two claims — 
Transfer of suit by order of High Court , duty of Court to which the 
transfer is made. 

When a suit has been transferred by an order of the High Court from 
the Court of a Subordinate Judge to the Court of the District Judge for 
trial, it is the duty of the District Judge to try the suit himself, and he is 
not competent to transfer the suit back to the Court of the Subordinate 
Judge, 

In a suit on title in which the recovery of immoveable property and 
mesne profits are claimed the Court may, under s» 45 of the Code of Civil 
Procedure, order separate trials in respect of the claim for the recovery of 
the immoveable property and in respect of the claim for mesne profits. 

Where under s 21 2 of the Code of Civil Procedure a Court in such suit 
passes a decree for the property and directs an inquiry into the amount of 

* First Appeal JN o. 218 of 1891, from a decree of Babu Ml Madhub Eai, 
Subordinate Judge of Jaunpur, dated the 2nd June 1890. 

(1) I. L. B., 13 All., 3 70. 
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1392 nmne profits the direction as to the inquiry into the amount of memo profits 

. *. . muni not neeoKHftry be contained in tho decree* Pur an Qkand v. 

Fatima Bnii Eadha £khm, (I) referred to* 

11*1 

Asmtt Thk facts of tins case nro fully stated in tho judgment of the 
Maji»» Oouyt, 

Messrs. T, Genian , Amir-ud-dm, A, Sira chey and Abdul Raoof 
and Babu Joyindro Math Uhttudhry, for the appellant. 

Tho llon’hlo Mr, Sjtmikie, Mr, D, Bmerji, Munshi Jmla 
Prasad and Pandit Bandar Lall , for the respondent. 

Enas, 0. J., and Bwuu, J.— -In order to understand the question 
which wo have got to deal with hero it is necessary shortly to refer 
to tho proceedings in tho suit. Tho suit was brought by a Muham- 
madan lady against her nephew for a declaration of title to, and 
for possession of, certain shares in immoveable property. The 
plaintiff also claimed mesne profits for tho years 1283, 1284 and 
1285 Easli. It would appear that the question as to her title to be 
awarded mesne profits in tmso her title to tho shares was established 
was not disputed. Tho defendant, in fact, paid into Court some 
Its. 15,000 in rospoot of tho claim for mesne profits. It would also 
appear that in order to ascertain what the mesne profits wore for 
tho years in question to which the plaintiff would bo entitled a 
troublesome and prolonged inquiry would bo necessary. "We should 
say tliat the plaintiff's claim for mesne profits amounted to some 
99,000 odd rupees. Tho suit was instituted in tho Court of the 
Subordinate Judge of Jaunpur on the 5th of May 1879, and on 
the 3rd of October 1879 tho Subordinate J udgo passed an order that 
tho ease should bo brought forward for determination of the claim to 
the property, and that it be separately brought forward for inquiry 
into and determination of tho claim for mesne profits. That order 
undoubtedly meant that there should bo, so to speak, two separate 
inquiries and determinations in the same suit, vis,, that tho question 
of title to the property should bo first determined, and that after that 
was determined the question of mesne profits should he disposed of. 
Previously to that order, namely, on the 20th of Juno 1879, the 
Subordinate Judge had fixed nine issues for determination in the 


(1) I. L. M„ 19 Calc., 18S- 
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suit. The first seven issues did not relate to the question of mesne 1892 
profits, but related to the question of title to the property and the Fatima Biur 
kind of possession, if any, to which the plaintiff was entitled. Abdul 

The eighth issue related to the amount of mesne profits ; the ninth Majid, 

issue was as to oosts. On, the 18th of June 1880 the Subordi- 
nate Judge not having gone into question of mesne profits made 
a decree as to title and possession* The deoree itself was silent as 
to the question of mesne profits, but the earlier part of the judg- 
ment on which the decree was based shows why the question of 
mesne profits had been allowed to stand over, and although that 
judgment deals with the other issues, it says, as to the eighth and 
ninth issues : — u The last two issues cannot now be deoided and 
must be left to my successor to deoided.” There can be, conse- 
quently, no suggestion that the question of mesne profits had been 
tried or determined, or that it can be inferred from the deoree 
being silent as to them that the plaintiff’s claim to mesne profits 
had been rejected by the Subordinate Judge. The defendant 
appealed to this Court from that decree, and this Court on the 
6th of January 18' 2 dismissed that appeal. In the judgment 
dismissing the appeal the learned Judges, in referring to mesne 
profits, said: — “ As to the mesne profits, interest thereon and oosts 
relating thereto, we have for the present nothing to do.” From 
that decree in this Court the defendant appealed to her Majesty in 
Connoil, and his appeal was on the 27th Jane 1885 dismissed. On 
the 25th of February 1882, the then Subordinate Judge of Jaunpur 
framed and fixed certain issues relating to the question of mesne 
profits. On the 15th of March 1882 the defendant applied to the 
Subordinate Judge to have further issues fixed, and on the 2 1st of 
March 1882 the Subordinate Judge made an order fixing certain 
additional issues. For reasons which may or may not have been 
gocd the trial of the question of mesne profits was removed from 
the Court of the Subordinate Judge to the Court of the District 
Judgo. Then, after the then Subordinate Judge had been replaced 
by his successor, the trial as to mesne profits was sent back to the 
Court of the Subordinate Judge. It was then ultimately sent back 
to the Court of the Distriot Judge. The last mentioned order was 
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1892 made on the 3rd of February 1886. On the 24f.li of February 
Fatima ikiii 1886, the then District Judge of Jaunpur, having absolutely no 
. "• jurisdiction to transfer the case from the Court, passed an order 
Majid, transferring it to the Court of the Subordinate Judge. The oaso 
was then under the orders of this Court, which was the only Court 
having jurisdiction to make an order of transfer in the case, in the 
Court of tiro District Judge, and it was the duty of the Diatriot 
Judge to obey the law and the orders of this Court, and himself to 
dispone of the ease which had been transferred by this Court to his. 
Up to that time there had been endless delays. The plaintiff had 
been anxious to get her mesne profits determined. There appears to 
have been an equal anxiety on the part of the defendant to hinder 
and delay the determination of the question of mesne profits. The 
file and record in the ease under the order of the District Judge of 
the 24th of February 1886 wont back to the Court of the Subordi- 
nate Judge of Jaunpur, and the then incumbent of that offioo on 
the 2nd of Juno 1890 having hoard apparently argument at some 
length from learned counsel, hold in his judgment of that dato that 
the order of the District Judge was ultra vim, that the Court of 
the Subordinate Judge had no jurisdiction, and that, if it had, as 
the plaintiff declined to adopt the suggestion of the Diatriot Judge 
that it was neoesaary to bring the decree into accordance with the 
judgment, the only course for the Subordinate Judge was to strike 
the ease off bis file. He accordingly passed a dooroo or order 
striking the oaso off the file and ordering one-quarter costa to be 
allowed to the defendant. That order is dated apparently the 17th 
of June 1890. That is an inoorroot dato. It should havo borne 
the same date as the judgment. From that decree or order this 
appeal has been brought. That deoree or order was, at any rate, a 
determination by the Subordinate Judge that the question as to mesne 
profits could not be decided in his Court, and consequently, so far as 
his Court was concerned, it, subject to appeal, concluded that ques- 
tion. The plaintiff had from time to time made attempts, sometimes 
in the Court below and twice in this Court, to get the question of 
the mesne profits to which she was entitled determined. Notwith- 
standing orders of this Court the question has still roma : nod 
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undetermined. The defendant apparently has succeeded, by raising 
difficulties and making applications, in keeping the plaintiff out of 
what she is in justice entitled to, namely, a determination of the 
amount of mesne profits to which she is entitled, and consequently, 
if the plaintiff is entitled to a larger sum for mesne profits than the 
Es. 15,000 paid into Court, the defendant has successfully kept her 
down to the present moment out of possession of such mesne profits. 
Such delays amount to an abuse of the process of the Civil Courts. 
It is the duty of Civil Courts to facilitate the determination of ques- 
tions suoh as these here, and by their decrees and orders to put the suc- 
cessful litigant promptly in possession of what ho proves himself to 
be entitled to. It would almost appear as if in the Courts at J aunpur 
during the period when this lady was trying to obtain her rights a 
powerful and obstructive defendant was able to defeat justice. 
Some of the judicial officers who had to do with this case undoubt- 
edly tried to do their duty, and no blame is to be attached to them. 
It is now contended on behalf of the plaintiff, appellant here, that 
the District Judge of Jaunpur had no ‘ jurisdiction to make the 
order of the 24th of February 188t?. That is also admitted by the 
able Counsel who repesents the defendant. We are satisfied that 
the Distriot Judge had no jurisdiction to make the order of transfer, 
and that what the Subordinate Judge should have done was to 
have returned the record to the Court of the District Judge and 
not to have passed a decree or order awarding costs in the case. 
It has been contended on behalf of the respondent that the plaintiff 
is now debarred of all right to have the question of mesne profits 
determined. That contention is based upon a suggested construc- 
tion of s, 212 of the then Code of Civil Procedure. It is argued 
that the latter part of s. 212 applies only to enable the Court to 
include in its decree for possession in a direction that mesne profits 
should be ascertained, and that the decree itself not containing such 
direction, the question of mesne profits cannot now be raised,, unless 
by bringing the decree into accordance with the judgment. The 
object of the contention, which was the contention before the 
District Judge of Jaunpur in 1886, is obvious. If the plaintiff did 
apply to bring the decree into accordance with the judgment, the 
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1893 defendant would raise tho question as to whether an application for 

plrmTSm tlmfc P ur P 0S0 wa8 not time-barred, and there would thus be another 
•A riDut, °PP or6im 'ty afforded of prolonging the period for which tho plaintiff 

Maot i« to ho deprived of her right to have the mesne porfits determined. 
Now s, 212 does not say that tho direction for an inquiry into the 
amount of memo profits shall be entered in the decree ; hut Mr, 
Spankio contends that s, 212 is controlled and governed by s. 244 of 
tho Code, and that oL («) of s, 244 indicates that the direction, to 
ascertain the msne profits under s. 212 must bo entered in the 
decree. We cannot interpret s. 212 by s. 244. If wo were to do 
so it would bo necessary in all oases in which a direction for inquiry 
into mesne profits was made under s. 212 that tho execution of the 
decree should remain in tho Court which passed the deoree, because 
it is tho Court which under b. 212 directs an inquiry whioh has “to 
dispose of the same ” on further orders, and consequently the powers, 
and very necessary powors, of transferring a decree for execution 
elsewhere contained in the Code would be inapplicable to a case 
coming within the latter portion of s. 212 if tho contention were 
correct. In our opinion d. {a) of s. 244 only applies to a ease in 
whioh a decree deals specially with mmm profits, decrees tho 
period for whioh means profits are to bo allowed, and the property 
in respect of whioh they are to bo allowed, and does not apply to 
tho ordinary case where a decree is passed for the property and 
an inquiry as to tho amount of mints profits is directed under 
s. 212. Tho Suborbinate Judge who made tho decree obviously 
thought that ho was noting under s. 212 of the then Code of Civil 
Procedure. In our opinion he had power to not as he did under 
s. 212 of tho then Code, and wo aro also of opinion that he had 
power under s. 45 to try separately the questions of title and of 
mesne profits. W e are rather inolinod to tho opinion that, although 
he thought he was acting under s. 212, his procedure came within 
b. 46 and was justified by that section. Mr. Spanfeie addressod to 
us a long argument on the meaning of the words “cause of notion” 
in s. 46. It appears to us that tho term “ cause of action ” has not 
been used in ss. 43, 44, 46, 46 and 47 t>f the then Code in precisely 
the same sense. Section 44 shows that the Legislature considered 
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that the cause of action for mesne profits of immoveable property 1882 
was distinguishable from the cause of action for the recovery of p ATIMi p IBI 
immoveable property. A full Bench of the High Court of Cal- "j. 

outta in the case of Puran Ohand v. Roy Radha Eishen (1) held MaLd. 

that a decree whioh was for the possession of immoveable property 
and whioh referred to the mesne profits as follows “ The amount 
of mesne profit shall be ascertained in the execution department,” 

—was not a decree for those mesne profits, and that, so far as it 
referred to the mesne profits, it was merely an interlocutory order, 
and that he proceedings to determine the amount of the mesne 
profits were not in that oase proceedings in execution of the decree* 
but were merely a continuation of the original suit and carried on 
as if a single suit were brought for mesne profits by itself. In that 
oase the period for whioh the mesne profits were to be awarded was 
not ascertained or fixed by the deoree. That judgment is consistent 
with our view as to the meaning of cl. fa) of s. 244 of the Code. 

It is dear that this lady is in justice entitled to have the mesne 
profitss ascertained in order that she may obtain payment of those 
mesne profits, if she suooeeds in showing that they amount to more 
than the sum whioh has been paid into Court. We set aside the 
deoree or order of the Subordinate Judge with full costs here and 
below to be paid by the defendant to the plaintiff, and we direct 
the Subordinate Judge of Jaunpur to send the file from his Court 
to the Court of the Distriot Judge, in whioh Court alone the 
oase properly is, there to be disposed of by the District Judge in 
due course of law. 

jfoTE.— The provisions of ss. 45, 212 and 2i4 of Act No. X of 1877 are 
identical with those of ss. 46, 212 and 244 of the present Code of Civ 
Procedure (Act No. XIV of 1882). 

' Appeal decreed. 
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ACCUSED PERSON, EXAMINATION. See Criminal Procedure Code 
s. 342. 

ACTS 1869— VIII (Civil Procedure Code', s. 271. Mortgage— Suit for 
sale trg mortgagee against auction-purchaser, mortgagee having accepted 
pa>t of the proceeds of former sale — Estoppel*"] On the 10th of Peb- 
ruary 1 872, one S. R. mortgaged to the plaintiff an undefined one-biswa 
share out of three biswas owned by him. On the 20th of March 1877. 

J. P* and G P. brought, to sale in execution of money decrees against 
S. K. two out of those three biswas, which two biswas were purchased 
by the defendant. The sale was confirmed on the 23rd of April 1877). 

Out of the proceeds of that sale Rs. 1,464-14-9 were appropriated by 
the plaintiff in part satisfaction of his mortgage. On the 16th of April 
1877 the plaintiff sued the auction-purchaser for sale of one biswa in 
satisfaction of his mortgage. Held that even if it could he shown 
(which it could not) that the particular biswa mortgaged to the plain* 
tiff was one of those which had passed into the defendant's possession, 
the plaintiff was estopped by his previous conduct from suing bring to 
it to sale under his mortgage. 

Jhiuka v. Baldeo Sahai ... ... ... 609 

— 1860 — XLV (Indian Penal Code), s. 193. See Criminal Procedure 

Code, ss, 196, 476 and 487. 

— — — , ss. 299, 300, 307, 611. Attempt to commit murder — 

Facts necessary to constitute such attempt ] Section 611 of the Indian 
Penal Code does not apply to attempts to commit murder, which are 
fully and exclusively provided for by s 307 of the said Act. 

A person is criminally responsible for an attempt to commit murder 
when, with the intention or knowledge requisite to its commission, he 
has done the last proximate act necessary to constitute the completed 
offence, and when the completion of the offence is only prevented by 
some cause independent of his volition. 

Queen Empress v, Niddha,.. ... ... ... 38 

— a—, ss. 361, 366. Sec Jury. 

1868—1 (General Clauses Act). See Immoveable property. 

1873— X (Oaths Act), s. 11. See Adjustment of suit. 

** — .XXX, ss. 113 and 114. Partition , application for*— Order on 

objection as to title raised in course of partition proceedings— 6 * Order 
or decision’* — Appeal,"] A Collector or Assistant Collector, trying a 
question of title raised in the course of the hearing of an application for 
partition under the N.-W. P. and Land Revenue Act (No. XIX of 
1878) is not bound to cause a formal decree to be drown up embodying 
the result of his order or decision on such point. An appeal will lie 
from the “ order ” or “ decision ” of such Collector or Assistant Col- 
lector, 

Niaz Begam v* Abdul Karim Khan 600 


GENERAL INDEX 


xit 


ACTS— 1878— XIX (Noiitit-Wkstkun Provinces Land Uktbnxtb Act), 
m, 146, 148, 160—168, 178. Co-tharers— Payment of art car# of Govern- 
Went revenue by me co-sharer, tjfect of*— Charge — TAett ~ Act AT// of 
1881 (North-Western Provinces, Bent Act) $$. 93 f l?t ot scq. Act 
n IV of 1882 (Transfer of P? operfjj Act) f #,100,] A oo-si aror in a mahal, 
who was also the* lambardar, paid arrears of Government revenue 
for tho roars 1882, 1883, and part of 1884 in respect of certain lands in 
the mahal which were the exclusive property of another eo- sharer. 
These lands were subject to simple mortgages executed in 1878, upon 
which decrees were obtained in 1884, ami had been sold in execution 
of these decrees in 1887. The co-sharer- lambardar having obtained a 
decree in a Court of Revenue against the mortgagors under s 93 (g) 
of the N.-W. I\ Rent* Act (Xll of 1881) for recovery of the arrears of 
revenue paid by him, sought to execute that decree under s. 177 of the 
Act by sale of the lands which had been sold in 1887 ; and thereupon 
the auction-purchaser at that sale objected under s. 178, and the objec- 
tion having been overruled, brought a suit as authorised by s. 181 in a 
Civil Court to establish his title to the lands, and to have them protect- 
ed from sale in execution of the Court of Revenue decree. This suit, 
was decreed, and the decree, not having been appealed against, became 
final. Subsequently the co-sharer lambardar brought a suit in the 
Civil Court m which he claimed a decree for enforcement of lien 
by sale of the land for tho amount of the Court of Revenue decree, and 
for a declaration that the said lien ** which is on account of Govern- 
ment.” be declared preferential to the mortgages of 1873, the decrees 
thereon of 1884, and tho sales under those decrees of 1887, He claim- 
ed this lien not only in respect of tho arrears of Government revenue 
paid, but also in respect of future interest 

Sold by the Full Bench (Mnhmood, *T , dissenting) s— 

(i) That the Legislature had not given or recognized in the North- 
Western Provinces any such right of charge or hen in favour of a 
person paying Government revenue as was claimed here, or provided 
any means by which such a charge could be enforced, and that any 
such charge would be at variance with tho policy and intention of tho 
Government, as disclosed in iis legislative enactments. 

(ii) That no Civil Court had jurisdiction to entertain tho suit, and 
no Court of Revenue had jurisdiction to make a decree for sale of t he 
immoveable property or a decree in execution of w hich the ;m move- 
able property could bo sold, to the prejudice of encumbrances to which 
it was subject 

(iii) That it was not the intention of the Legislature that a Civil 
Court should have jurisdiction to invest, by declaration or otherwise, 
a decree of a Court of Revenue with the attributes of a decree tor sal© 
such as could be passed by a Civil Court in a suit for sale under the 
Transfer of Property Act, 1882. 

(iv) That there is no general principle of equity to the effect that 
whoever, having an interest in an estate, makes a payment in order to 
save the estate, obtains a charge on the estate, and, therefore, in the 
absence of a statutory enactment, a co-sharer who paid the whole re- 
venue and thus saved the estate, does not, by reason of such payment, 
acquire a charge on the share of his defaulting eo-aharor. Emu Mam 

Pa# v, Moxafer Momin Shaha, approved, 

(v) That the principle of Maritime Civil Salvage had no application 
to the case, and that no analogy could exist between the case of a salvor 
in Maritime Civil Salvage and the case of a co»slmror in a mahal to whom 
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ACTS— 1877— ‘XV, kcti. ii, arts, 06, 1 10, *SVc Mortgage. 

— * } x 28 „ See suit lor po.W8»4<m of immoveable property* 

Hrir* ii, A hth# 0 r ' AMO 90, Hindu family Parti* 

tioti to de‘> Ament of minor Suit by minor on attaining majority to 
r roarer /tin full rhare- Limitation. ] VeHain members of a joint 
Hindu f unily partitioned the fatuity property among thorn in such $i 
way ns to give run member of the family, who at t ho it mo of the? parti* 
tion was a minor, loss Minn {ho share in vvlroh ho win§ entitled, The 
minor was represented in tho partition by h n uncle, though tho undo 
was not. tho na'ural guardian of tho minor, nor in any other way 
entitled to deal with tho minors property. Tlie minor on attaining 
majority brought a Kv.it for recovery of tho full share to which he was 
entitled* 

Held that I his was not a suit for relief on tho ground of fraud or 
mistake, inasmuch ns the partition could not under the circumstances 
affect in any way the rights of the minor. The suit was therefore not 
subject to the limitation of three years prescribed by Arts* 05 and 06 
of the second schedule of Act No* XV of 187?. 

Lnl Bahadur Singh c. SiKpil ^ingh ... »** 

— - — — ( 1 n iha N Li mix avion A ct) sell 1 1* A kt 1 20 — Regulation 

J$o> 2C I 77 of IbOdi ns, ? and 8* M o rig ago % rmtd itional Sale ~ Moreel «- 
sure— Ft ('•an} fit n, unit /er*— limitation,} Where a mortgage by 
conditional sedo had been duly foreclosed m accordance with the pro- 
cedure laid down in as, ? and 8 of Regulation XVII of *806 and at the 
expiration of the year of grace a portion of the mortgage money re* 
maiued unpaid : livid in a suit for pre-emption of the mortgaged pro* 
perty that the title of the conditional vendee became absolute on the 
expiration of the year of grace, and that the plaintiffs* right of pre- 
emption accrued and limitation began to inn against him from the 
expiration of such year of grace* Worfm v. Ameeroanism Regam 
distinguished ; Mmmddin Chowdhry v. Kkodn Nmrnt Vhomdhry ; 
Jaikaran Pal v* Gang a Vhati Mid; jMaomhm Syud Ameer AM 
v. Bhaho Smndurm IhMa ; Mu hunt Ajoodkyn IHmrm v. Sohm 
Lai ; Jeorakhnn Singh v. Jfe&kum Singh ; Bud dr m Mon v. Dtaga 
per shad ; Mumvmat Tam Kummr v. Mangri Mma ; Hasan Mam v* 
Shankar Dial $ Tmmkknl Mai v. Lark-man Mai and Ajaih Hath v. 
Mathura Prasad referred to. Drag Vhanhey v. Bhajan Chmdkri ; 
liiwk Lai v* Qajmj Singh and Udd Singh V* Padarath Singh over- 
ruled, 

Ali Abbas t>, Kalka Prasad ... * t . 

, art, 141. Suit by daughter entitled to possession of 

immoveable propet iy on death of Hindu widen'.] The daughter of 
a separated Hindu, who was entitled to succeed to her father's im- 
moveable property upon his widow's death* instituted* after the widow's 
death, a suit for possession of such property against certain persons 
who, upon the Hindu's death, had obtained possession and hold it 
adversely to the widow* 

Held by the Full Bench that Art* 141 of soft, ii of the limitation 
Act (XV of Jf 877) was applicable, and that limitation ran from (he 
date of the widow's doutn* Srinath Mur v. Prvmmno Mu mar Qime 
followed* 

Earn Kali a. {Cedar Nath ... 

, " w ff iw * , > sch. ii. art , 181 , See Mortgage, 
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ho j,r«yH in Ins phdnt kt relief over against wm*hy \ otlwcnted property. 
tJnlnHH in i l x‘ovplinnnl ho can ohtrtin huoU relief only under t*>o 

provisions of H, ; 0 of f ho Transfer of Property Art, ami it such relief 
is refused, the refusal will not hat* a subsequent npplieatirn under s P0» 
fktjknd-din Ahmed v. thmodar fitr*, approved ; Pafuk Nath v. 

P ita w hir this, distinguished ; button v. »NV/o« »* fro; v. 

Parmanand ; A! lifer v, DigawbiXn thhija and Dnrgti Ihu v* Bhngmf 
Prasad, referred to, 

Observations on the meaning and application of as, 88, 811 and 90 
of the Transfer of Property Art. Explanation <C the term ** legally 
recoverable M in a, Mb Smalm Shaft v, AH Xeuttz Khan* discussed. 

Mvmiheb Zaman fthan e. Inayat-ulda M ... ... 618 

ACTS— 1882— IV (TiiANHFKE OK pRO$»KRTV AeT) h. 87. Cirif pt need n re 
Code, as 2 244 f and (>22 - AY mom.) An order under s, 87 of Am J V 
of 1882 extending the time for payment of the m> rtgng * money ny » 
mortgagor is a decree within the meaning of s* 2 and 244 of the Code 
of Civil Procedure, L w 82, and therefore no application will lie under 
8,622 of that Ode for revision of such order* 

Ealiima c, Nepal Kai , , ••• 520 

— - — % a, UK). See Act XIX 

of 1873, HS. 1 40, 148, 150*1 60, 17 U 

— — v (Ijnwan Kahkmkntb Act)* See Easement 

— 1886-OtIV, 5, See Arts- 1880 XII, «u 189* 

* — —1887— IX (Hmaw* Ca mn Couhts hm% sen. u, on (h). See fm* 
moveable property* 

— — — — * — — — - — ■* — — or*. ( 1 8)—* Meiiion 

— Powari of High Courted umdiefitM , | tittles* the taels from 
which want of jurisdiction on the part of n subordinate (hun t limy ha 
inferred are fmtent upon the face of the record, the i igh Court will 
not interfere in revision, 

A suit b> a Muhamimidan to obtain a share in property distribute 
able under the terms of a eei tain endowment N a suit of the nature 
contemplated by clause 18 of schedule u of the Provincial Hum 11 ('a use 
Courts Act i IX of 1887), and therefore not <xv wimble by a Court of 
Small Causes* 

Mihir AH Shah v. Muhammad Hoaon »„* 413 

— -;1890— ■ VIII (GtrAltDUHB and Wards Act, 1890), s* 10* Guar- 
dian and wanl-~*G u ardian ad litem — Mow long appointment of guar* 
chan remain# in for ra — Change (f guardian on application of ward, | 

Where a guardian ad litem has once been appointed, his appointment 
enures for the whole of the lu in the course of which it has been made, 
unless and until it. is revoked by the Court ; hut if the person to whom 
such guardian is appointed prays for law removal and for the substitu- 
tion of a guardian named by the applicant, the Court will appoint the 
guardian so named in absence of any special and valid objection to 
such person* 

Jwala Dai r, Pirbku * * * *«* ... 31 

— 1891— V J JI # See Kasement* 
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ATTEMPT TO COMMIT MURDER. Aw Aet-1880~~XLV, ib. 399, 

C 800, 307, 61 L 

BAI-BIL WABA, NATURE OP* 8m Preemption. (!) 

BENGAL REGULATIONS, 1806, No, XVIT, wu7 as» 8. 8m ktl XV 
of 1877, Hell* ii # Art. 180. 

BOHfiA BRAHMANS. 8m Hindu law* (l) 

BURDEN OF PROOF. 8m Hindu law. (8) 

— See suit for possession of immoveable property. 

CHARGE. See Act NIX of 1873 as. 140, 148, 160460, 178. 

CIVIL AND REVENUE OOTJ [\T8~~Jurixdirtion - landholder an* 
Occupancy tenant - Suit hy landholder against sums star of 
occupancy tenant for arrears of rent which accrued during the life* 
time of his predecessors— 'Art* XI / of t W t { JVorf h~ If *tsi cm f namim* 

Merit Act), ss* 9, 93, cl {a), 119 A* t&lt] An occupancy tenant in 
possession, who has accepted the occupancy holding, is liable to bo 
sued for arrears of. rout mi barred by limitation which accrued in tho 
lifetime of tho person from whom tho right of occupancy has devolved 
upon him* * 

Tho suit above referred to is exclusively cognisable by a Court of 
Revenue. 

So held by the Full Bench, Mahmoud, J M dim-ntimfc, 

Tho following eases were referred to ; — By Edge, 0,»T, ; - Jga* 
par km h v» She to fm rah ad ; Mat a Dem Ihohey v. Chmt dec Been D> ohey ; 

Mata JOccn v. Gtmmlm Dm% ; W astir Muhammad w J manat Khan ; 
Bhihhan Khan v. Mahut Knar and Ahwad»ud*dm Khan \\ .Majlis 
Mau By Knox, J. * - Jshoofosk Chncfcerhuttij v* lUvicrmadhnh 
Mooherjm ; Bo nod Boh ary Moakhopadhga v. Bear Kara in Hoy and 
J/omin AU 1kg v. Ashraff AH Beg* * By Mahmoud .1. ; Copal 
Bandog v. Far to tarn Dan; Mahadeo Singh v, Bachn Singh ; Wat u 
AU v, Muhammad Ismail and Ahmad nd~dm Khan v, Majlis Mai, 

LekLvraj Singh n, Rai Singh ... ### 381 

CIVIL PROCEDURE CODE. See Immoveable property. 

, 8g, 8, 244 a, no 688, See Act IV of 1888, 

s. 87. 

, bi. 2, 040, 688. See a. 293 and r. 205. 

• *—7-, s. 13, Exim. II. Res judios ta~~ Kxerufwn of 

decree ^Frinciplc of res judicata m applied to m cocutivn proceedings,] 
Where a person on his own application was added as a party respon- 
dent to an appeal, and on the case in appeal being remanded under 
s« 662 of the Code of Civil Procedure for retrial on the merits, prac- 
tically took no steps whatever to defend the suit — that he could 
not afterward! plead, by way of objection to execution of the daorcfi 
matters which ought to have formed part of Ms defence to the suit, 
had he chosen to defend it* Mam Kirpal v. Map Knari, referred to* 

t Rishan Baliai 0. Aladad Khan #», *#• ®A 

11 1 1 1 " — , Si. 13, 27% 331, See Execution of decree. 
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execution*' of ft decree to make the hws happening on a re-sale 
oeciiHioitod by his default* Ram pa$at v. Ram Das* and Raefmith 
8 a fun v* Mohtrp Narain Si nah* d is sent ft d from* Sondagar Mu! v. 

m Abdul Rahman Kh<m t Rahim\BuMi y. DImri, followed* 

Ho held by Knoa, C.*L, Maximooh and Khox, J#f* i Straight, 

»U, dissenting. 

Deoki Nandni* Itai e* T&pearl Lnl .*• ... $01 

CIVIL PKOOKDITHE COD K* »» 295, Order dimming oppUration for 
faHmpotion in mid* Civil Ptoerdurr Codr* jm* 3, $44 - Appro /»] 

No appeal will lio from nn order under n* 295 of the Code of' Civil 
Procedure disnuRiung, on the ground that- the decree was b a trod by 
limitation, n decree-holder** application to share in the assets realised 
under another decree against the an mo judgment* debtor. Huoh an 
order cannot bo regarded as a decree under a* 244 read with a, 2 of the 
said Code. 

Kashi haiu t». Mani Ram ... „* ... **» 210 

— , ■ « - — f ss, 350, 350, Prormiurr in rase of dishonest 

applicant™ Powers of Court * ] A Conn Is competent to take action 
under s* 359 of the Uivd Procedure Code at the instance of a creditor, 
after the hearing under a, 350 him determined. 

(Per Htiuioiit, J —It is desirable that an an client ion under n. 259 
should be made immediately, or ns soon as possible, after the hearing 
under h. 350, but a delay of some months will not make the application 
uncut ertainabbv) 

When once any of the frauds referred to in obtuse (<i), (/>)* or (r) 
of r, 359 have been proved at a hearing under s. 350, the Court must 
under s. 359 either itself "pass sentence on the applicant who has 
committed such frauds, or must send him to a Magistrate to be dealt 
with according to law* The Court has no option to decline to adopt 
either of these courses* 

In acting under s. 359, the Court does not retry the questions of 
fact decided by it at the hearing under a. 350, but has to proceed upon 
the findings come to at that hearing* An applicant for a declaration of 
insolvency who does not avail himself of his right of appeal from the 
order injecting his application, is concluded by the findings of fact at 
the hearing under u. 350, and cannot afterwards question them. 

Kadir Bakhsh ta Bhawani Prasad ... 145 

— * — , ss. 351 d seq. Emeutim of dmree^fmoR 

vency—Two reliefs not cowurrmtd] A decree-holder in respect of 
whoa© judgment-debtor an order declaring him insolvent and appoint- 
ing a receiver has been passed undor a, 35 1 of the Code of Civil Proce- 
dure, and whose decree has been placed on the list of the judgment- 
debtor 1 ® scheduled debts, cannot, pari passu with the proceedings in 
insolvency, go on executing his decree m the ordinary way against 
t£ a t judgment-debtor* Badal Singh v, Bireh and Abdul Makmm v* 

Behan Puri, distinguished* 

Gauri Datt. «. Banker Lai 358 

~~ * : ■' ' , s* 376. Sm Adjustment of suit# 

KT 7 " ' ' — i ~-> *» ®14, ArMtraUon^Bm&r of Court to 

emtmd hmefor making award J A Court has power to act under a* 614 
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1i« A i Alton place n n tor tally alTecting tin' deero© of the High Court, 
winch dismissed the suit of the *i.itor*s nm on re! urn made under 

e section 567* 

Oh and i Din v Kami hi Knar ... 866 

CIVIL PROCEDURE CODE* n. 677* Threnfled Mpnlmnmnlu] Where 
nn Application purporting to contain the terms of a com promise win 
presented to the High Court by one of the parti©* to»u nppenl before 
it* but on the so* eat led suhthnomah being sent down to the lower Court 
for ttfcrtllOft tin#* it was found that the attendance of the parties for that 
purpose could not bo procured— //r/*/ that the High Court wai not 
justified, in passing a decree under a, 677 of the Code of Civil Proce- 
dure in accordance with the terms of the unverified mlaknatnah. 
i . , Bandhu Bharat e. Shah Mulummnd Tmp ,** *»* 850 

. — — — — — , Sen* I Vi Poems JNoi, lti9 128 * See 

Mortgage, 

CONDITIONAL BALE. See Pro-mptioa. 

COS ST K UOTIO N OP DOCUMENT, ^Preemption 

CONSTRUCTION OF STATUTES. Reform'* to Ohfrrt* <*»* Retmm 
and to Report of Selvet Committee*} In e mat ruing it statute, the 
Court cannot refer to the statement, of Obj eta and Reasons attached to 
a BUI, or to the report of a Select Committee, or to the debates of the 
Legislature^, but can only look to the statute itself, Qntert* Empress v, 

Kartiek Chmder Dm and hamv*h Chimin? BtmnpU t % Mien Mandat, 
dissented from on this point* 

' . Kadir bakhsh v. Rhawani Prasad *»» 146 

CO-SB ABIE. 8m Act XIX of 187% ««. 14% 14% 160486, 17L 

CRIMINAL P ROOK PIT HE 001)1% »• 6L Sulmwmnt treatment tf 
tpermna wmtM mndtr the pwmmom tf #* 66, ) Where a person is 
arretted, by stht polio© under the provisions of a 65 of the Cod© of 
Criminal Procedure ho should always be given the option of release on 
reasonable, bail being supplied. 

in the matter of the petition of Paula t Singh .»» 46 

^ h, 107. Srtu'it# to keep the peuee— Power 

of the Magistrate of a district to pall upon a ponton rvghUny in another 
district to furnish tenuity,] Section 107 or the Criminal Procedure 
Code does not empower a Magistrate to issue process under it to a 
person not residing within his jurisdiction, 

^ In the matter tf the petition of Jm Pra fauh Rah followed. ‘ 
Eajendro Qhunder Roy Okmdhry and Dmm&ih Mnilwk\ approved* 

In the matter of the petition of Abdul Am ... ,«• 49 

*— * — * — — , b» 192, Tramfer^Draeednre to he fallowed 

where a pass has hem transferred after ih$ evidence for the prosecution 
has hem recorded,!] A Magistrate to whose Court a ease under *» 8 6 
of the Indian Penal Code had been transferred at a stage when all the 
evidence for the prosecution had. been taken* did not resummon the 
Witnesses for the prosecution but proceeded to act on their evidence m 
if it had boon taken before that whether such procedure 

amounted tso an irregularity or. illegality or not, it was tulIebnUy 
prejudicial to tho accused to warrant, the conviction being quashed. 

1 QueemEmpresae. Bashir Khan ... ... ... 346 
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//^Af Mini although, ns n mail er of order, such a t|ii ok( would ho 
hotter raised either when the lir«t document intended to ho used in thi« 
way was put to a wit now, or Mil on t ho accused was naked if ho mount 
to adduce evidence, yot thoro wan not long in tho Cod o of Criminal 
Procedure to pn.*v< nt tho < ourt from deciding the question at any 
ot ho* sf ago, and that, umlor tho .special circumstances of the ease, it 
might be considered then. 

Held also that the uhc of the documents in the manner above* tated 
gave the prosecution n right of reply* Queen* I*'mp rets v. f trees Ckm i« 
dsr Banerri tfmprcM of India v. JCnliprotunno thm\ Qmv n impress 
v Solomon., and Queen* JtmpreM v, Kruhnqji Jhthunin ThdetB dissented 
from. 

Queen -Empress v» G. W* Hay filed ... ... ... M2 

CRIMINAL PROCEDURE CODE, s 38:, Pardon ~»Tn<tl of person mho 
haninff aeeepted a pardon has not fulfill® t tho conditions on which it 
was offered* J Where a pardon h** boon tendered to any pcs son in 
connection with an offence, he should not he tried for any alleged 
breach of the conditions of Ids pardon or for any offence connected 
with that for which ho has received pardon until the trial of the prin- 
cipal offence, and of any offence connected therewith, has been com- 
pleted. 

Queen Empress *>. Bttdra ... .» ... 5 U8 

— ft, 843 Sessions trial'"* Amutmt person^ 

examination of] Questions put by the thmrt to <m licensed person 
under the provisions of s. 84*J of the Code of Criminal Procedure, 

1882, must be strictly limited to the purpose desert bed m that section, 
iu u ‘of enabling tho eoeUHcd to explain any circumstances app wring 
in the evidence against him/’ The evidence referred U> in that sec- 
tion is the evidence already given at the trial at the time when the 
Court puts questions to the accused, 

— % as. 368, 36?, Jadg m <** f — it ne e, ] X 

sentence which has been passed or n direction that an accused he set at 
liberty which has been given at a Sessions trial before the judgment 
required by s, 3 >7 of tho Code of Criminal Procedure, 188:1, has been 
written, is illegal. 

- — - — - — - , s. 5 40, () edee of ex a min at in n of witness - 

d#J It is non intended by a, 5K) of the Code of < runmal Pioeedure, 

1882, that a Judge shall reserve the order iff a Sessions trial and call 
the witnesses summoned for til© do fence before tho ease for the pro- 
secution is closed. 

Que©n h Empress v, Hargoblnd Singh ... „„ .. 342 

CROSS-DECREES. 8m Civil Procedure Coda, ®, 246, 

GUSTO Mi See Hindu law, (1) 

DECREE, AMENDMENT OP* 8m ho tiers Patent* North* Western 
Provinces, 8, 10. 

EASEMENT, Prescription-* Landholder and tenant V of 

189® (MammenU Ad)«™Ad Fill of ififci, j There ia nothing in Act 
Till of 1891 to compel the Court to apply the Banemaut* Act ( V of 
1881) to a suit commenced before Act VIU of 1891 came into force. 
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in act under k. 88 \ ami that Ins order must bo taken to have boon 
made* as it purported to have been made, under a, 27#. Buhal Singh 
Ohoiodhry v. BcJuvi L(d f inferred to 

Mahabir Prasad t\ 1'arma ... 

EXECUTION OB DECREE. »$#c Civil Procedure Code, a. 283 and s, 

2U 6. 

— — — — — * S$e Hindu Law (4) and (5)* 


GUABDIAN ad litem. See Act-* 1890— Till, a. 10* 

— -AND WABD. fir# Acts— 1890— VIII, s 10* 

HINDU LAW. (1) Custom-- Adoption of mter*# win— Bokra Mrakmam.] 
Amongst tbc Bohra Brahmans of the northern districts of the Norih- 
Western Provinces there exists a valid and legal^ custom, in virtue of 
which a person of that caste can adopt bis sister's hoik 

Chain Sukh Bam »• Psrbati ... 

„ See Adoption. 

( - -- ( 2 ) Hindu widow ~~ Bur dm of promng memity where a 

Hindu widow attempt* to alienate property held by her far her widow'* 
estate*'] In order to sustain un alienation of the property held by a 
Hindu widow for her widow’s estate, it must be shown either that there 
was legal necessity for the alienation, oral least that the grantee was 
led, on reasonable ground, to believe that there was* 

In a suit upon a mortgage of such property executed under the 
authority of a widow borrowing money, the point whether the lam 
was necessary was expressed in the issues m the form of a question 
how far the defendants* objections, grounded on the absence of necea* 
sity, were tenable* This was obviously an incorrect mode of trying 
the suit, because it assumed that it was for the defendants to show 
absence of necessity, and did not accord with the obligation upon a 
mortgagee claiming under a widow, to proven valid mortgage* it was 
sufficient to defeat the suit that, upon the whole ease, there had been 
no proof of the lender's having fulfilled the legal obligation to inquire 
and satisfy himself that the widow, from whom he was Inking a charge 
upon her husband’s inheritance, had a proper justification for so charg- 
ing it* Uunooman Mermud n Mimrqj Koonmree, referred to. 

Amaranth Bah a* Aohnn Kuar ««« #*. »** 

— % (8) Hindu widow Gift*] The widow of a separated Hindu 

being in possession as such widow of property left by bar husband exe- 
cuted a deed of gift of such property in favour of her daughter's son, 
her daughter being also * party to the deed* Subsequently to the exe- 
cution of this deed of gift, the executant’s daughter gave birth to an* 
other son— Hdd that the deed in question could not affect more than 
the life interests Of 'the ‘executant and her daughter, mad could not 
operate to prevent the succession (as to ft moiety of the property) open- 
ing up in favour of the subsequently -born son on the death of t he sur- 
vivor of the two ladies* Mampkal Mm v. Tula Mmri f referred to* 

' Dull Singh e* Sun&ar Singh »•# *#* «*» 

* - »— — — (4)’ i Joint Hindu family**** Hypothecation by father of joint 

ancestral estate— Property described a* “ hag hmuq mmmdad apmd f 
—Decree enforcing hypetheeaUon-~Attmhtunt of h 
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schedule of the Small Cause Courts Act ( A et IX of 1887), and of the 
Civil Procedure Code* Madapm v. Ymkata f approved 
* Chodn Lai e, Mule ha mi ... ... ... ... 3d 

INJUNCTION Oil OK DEE STAYING A SUIT. See Act XV of 1877. 

a. 15, 

INSOLVENCY, Pn>eedure in case of dishonest applicant. Sec Civil 
Procedure Code, ms 350, 353, 

— — . 8*6 Civil Procedure Code, n 351 d seq* 

* — * — Sm Civil Procedure Code, m. 351 et imp 

JOINT HINDU FAMILY. See Act XV of 1877, aoh. ii, Art*. 96 and 96. 

MORTGAGE, See Mortgage (3), 

JUDGMENT, Sm Criminal Procedure Code, aa. 351, 367. 

JURISDICTION. Minimal of suit bp Mundfon nrdiminam point, -Jfcs 
mand by Subordinate Judge on appeal Fresh appeal (afore second 
Subordinate Judge, who disagrees with the finding of the former 
Subordinate Judge.] Whore there are two Subordinate Judges in the 
same place, one ot such J mi gen is not competent to overrule the derision 
of the other. The Court is one, though there are separate presiding 
officers, Snraj Die v. Oha Har and Hum Fir pat v. Hup Euan, 
referred to, 

IChnrag Prasad Lhagat ih Durdhnri Kai ... 343 

— — — ♦ See Act IX of 1887, sell, ii, cl (18), 

JURY, misdirection of - What amounts to mudireetimi XL V tf jHtk), 
m. $8X t 86$ | In a trial with a jury under h. 888 of the Indian Penal 
Code, the Judge on the question of intent charged the jury in the 
following words i It remains only to consider the question of intent 
The charge was that the girl was kidnapped in order that she might 
be forced or seduced to illicit intercourse. As to this* it u sufficient to 
say that no other inference is possible under the circumstances. When 
a man carries off a young girl at night from her father's house the 
presumption is that he did so with the intent indicated ab »ve. It would 
be open to him, if he had admitted the kidnapping, to prove that he 
had some other object, but no other object is apparent on the face of 
the facts/* 

Mdd f that this amounted to a misdirection of the jury* The ques- 
tion of intent was a pure question of fact, but the way in which it had 
bean put to the jury, left them no option but to adopt the view taken 
by the Judge* 

Queen-Empress v. Hughes ,»* «,* ... M 

LANDHOLDER AND TENANT, Nee Civil and Revenue Courts, 

— — *% Sm Easement* 

’ — “ — Sm Limitation. 4 

LEASE, See Use and occupation* 

LESSOR AND LESSEE, See Estoppel, equitable. 

LETTERS PATENT, NORTH-WESTERN PROVINCES* Order (fa 
''single Judge of the High 'Court amending an appellate decree — App eat 
from such order— Civil Procedure Coda, to, m, SuS, OHS, M, 1 
Whether an order made by a dingle Judge of the II ij(h Court directing 
the amendment of a decree passed in appeal by a Division Bench of 
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Page* 

To such a bond Art H of »oh* ii of the Limitation Act (IV of 
1877) ia applicable; but where the instrument, in reft i stored. Art 110 
may be applied to a suit for failure to pay the bond debt* 

- The Collector of Etaw&h tu Beti Maharaui ' «** ,%* 

MORTGAGE* Suit for sale by mortgagee against auction -purchaser, 
mortgagee hating accepted part of the proceeds of the former sab. 

See Act VIII of 185M.871. 

. » by CONDITIONAL SALE, See Act XV of 1877, »oh> ih 

Art* 120, 

, EQUITABLE* See Act IV of 1882 (Transfer of Property 

Act), s. 69* 

* — (2) Joint Mortgage — Redemption of the whole % r.m m-mori* 
gagor — Might $ of redeeming co-mortgagor as amind ike others — 
Limitation— Art X V of Jb7T, sch* ii' At t 14S .] W here one of several 
co mortgagors redeems the whole mortgage, he thereby puts himself 
into the position of the mortgagee ns regards that portion of the 
mortgaged property which represents the interests of the other 
co mortgagors* and the period of limitation applicable to a suit for 
redemption brought by the other co-mortgagors is that provided for 
by Art 148 of sell, ii of the Limitation Aot (XV of 1877). Sink 
period begins to run from the data when the original mortgage waa 
redeemable and not from the data of its redemption by the aforesaid 
co-mortgagor. Num Bib % v. Jag at Macaw and RnghuHr Sakai t. 

Jinny ad Jti, followed s Umr-m^nksa v, Muhammad For Ekm, dis- 
tinguished i Mam Singh r* Baideo StngA, referred to, 

Aabfaq Ahmad tu Wazir Alt ««% .<** **« 1 

- % REDEMPTION OF. See Act XV of 1877 (Indian 

Limitation Aot), sch. ii, Art. 179* 

— * See Pre-emption (I), 

MUHAMMADAN LAW. (1) SMa seot~*Waqf,] According to the law 
applicable to the Shin sect* of Muhammadans a wag f Mi wasiyat, o£ 
testamentary waqf is not valid unless actual delivery of possession of 
the appropriated property Is made by the waqif(ox appropriator) him* 
self to the mutawafU (or superintendent appointed by the waqif* 
t According to the same law the death of the lo'aqif before actual 
delivery, of; possession of the appropriated property by him to the 
mutatcalli or the benofioiarios of the trust, renders the hagf null and 
void ab initio, , „ „ , , fc 

Consequently, where the waqf, dies, as mentioned above, before 
actual delivery of possession of the appropriated property, the consent 
of his 'heirs to the testamentary waqf emtio t validate such wagf 
^ Distinction between watjf«b%l»m*%yat and wasigat4U*waqf ex- 
plained. ; / 1 r , . * . * ' , 

Agha Ali Khan t>. Alta! Hasan Khan .«« *** ;;; 4|§ 

- (2) Waqf mqfinrna containing provision for, 

dmmdantB of the grantor,} The fact that the grant or of a waqf Wt* 
in the deed constituting the same made some provision for th« ■ 
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conditions necessary in such cases and must. ha let aside. Ashgar AH 
v, Jktroos Banoo Begum, Mahomed Bukh&h, Kham f* Ilmscmi Bibi, 

,. ifaAart £al v. llabiba Bibi and Fatima \\ Abbot Alt, referred 

to* 

M ariam Bibi 0 . Salt in* *«<* i*« «•* 

PARDON* Sac Criminal Procedure Code, s* 387 

— . Withdrawal of— Trial of person whoso pardon hat been with* 

drawn* 8m Criminal Procedure Code, «s. 289, * At, 988, 889* 537* 

PARTITION, Appeal from M order 11 or H decision ” of a Revenue Officer 
on question of title arising in course of— 8m Act XIX of 1873, at* 113 
and 114* 

PARTNERSHIP. See Nonjoinder of parties* 

PRACTICE , (1 ) Buies of Court of the 80th November m&~~ Memorandum 
of appeal— Appeal described m “first appeal from order** indead of 
first appeal from decree.'] It is not a fatal objection to an appeal 
that the same is described in the memorandum as ** First appeal from 
order 1 " being in reality a first appeal from a decree, it not being 
shown that the respondent waa in any way prejudiced by such misdes- 
cription or that by reason thereof an insufficient stamp was placed on 
the memorandum* Kedar Nath V* Itdji Sahai, quoad this point 
distinguished* 


Rag# 


— — * (2) Smmm Mat— WUnmfor Cmm not called at Session* 
trial , though mummed before Ike committing Magistrate**- Butp qf the 
prosmUiott with regard to the production, of such mines*.] At a trial 
.before the High Court in the exercise of its original criminal jurlsdie- 
tinn, it is not the duty either of the prosecution or of the Court to 
examine any witness. merely because he was examined as a witness for 
the Crown before the committing Magistrate 5 if the prosecution is of 
opinion that no reliance can be placed on such witness* testimony* All 
that the prosecution is bound to do is to have the witnesses who were 
examined before the committing Magistrate present at the trial, so a* 
to give the Court or Counsel tor the defence, as the ease may be* an 
opportunity of examining them. Dhunno Kazi and Empress of India 
v Ealiprosmm Doss, approved; the Empress v, OHsh Chunder, 
Talufcdar, and the Empress v. Ishan Dutt , dissented from, 

Queen-Empress 0 , Stanton ••• . ,«• . ... 

(8) Witness for Crown tendered at Sessions trial who had not 


been examined bp committing Magistrate.] At a trial before the Hi 
Court or the Court of Session* the Crown cannot demand as of right 
that any witness who was not examined by the committing Magistrate 
either before commitment or, under a. 219 of the Code* after it, 
should be called aid examined, The Court may call and examine such 
a witness if it considers it necessary in the interests of justice* 

Queen-Bmpreis 0 . G. W* Hay held «*# . #** 

I RE*EMPTIONf. (J) Construction of document ^ Mortgage^ Sale-^Bai* 
Ubwafa , nature of— Ad i V OA] The transaction known to 

Muhammadan law ns a bai bifwofa is a mortgage within the meaning 
of s, 68 of Act XV of 18b2, and nut » sale. 
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SECURITY TO KEEP THE PEACE* Sm Criminal Pm^i lure CVw la, «* 

107. 

SEPARATE OFPKNf ES. Effect of trinl of in §»M# proceeding* See 
Criminal Procedure Code# is* 288, 384, 888* 339, and 687* 

SENTENCE* See Criminal Troeedure Code* at* 886* 867* 

SESSION 8 dUDGlfi Judididtm*, Sm Criminal Procedure 0ode # it* 

196, 476, and 487. 

^ TRIAL* Production of Crown witnesses, Sri Prsottas. 

— *"«■»■ * See Criminal Procedure Code, n* 268, till md 

' Practice. 

— - — — Semen* Judge, Sm Criminal Procedure Code# *s III* 

476, and 487* 


SET-OPP. See Civil Procedure Code, a* 246* 

SHI AS Sm Muhammadan law (1). 

STAN DING CEO PS, Sm Immovenble properly* 

SUIT POE DECLARATION OP TITLE AND POE POSSESSION, 

. Subsequent unit for pomaiion* Sm Civil Procedure Code* s 48, 

* POS9Es«8IO OP IMMOVlAt LB PROPERTY £M'«* 

itm^Jdwrm pmerndm*^ Sweden qf prt&f***Ae§ XV of tsTT (fdmifa* 
tion Act), s* 2K] Where a unit for the recovery of poii^moii of 
immoveable property is resisted hr a pita of advent pmmmnm for 
more than twelve ytari* the question of limUaHem becotnti a question 
of title, and it lies upon the plaintiff in the first mittuoe to give 
- rwi&tnotery prtma fork evidence of hi* possession wohm twelve 
• year* of the suit. Mahima Ohmdm Mtmoemdmr v. Mohmk Vkmdm * 
Xtoghi and Parmanand Mhr v. Sahib AH referred to* 

Jafar Iluaa o ih Mashuq Alt *•« *#* IIS 

SUIT, P-»r recovery of immoveable property and for mein# profit** See 
Act X of s8?7, ms 46, 2J2 and 244, cl (4* 

~~ POE BENT* Sm Use and occupation*. 

TBANSPER OP CRIMINAL GAfcE* See Criminal Procedure Code* »*, 

m 

OP SUIT BY HIGH COURT* Sm Act X of lift* * 46, 

212, and 2*4, ol (a), 

UoE AND OCCUPATION. heme—A**ignmmt % Official Liquidator ef 
hum held hy a Comp my in liquidation— Amignmmt mt* in writing 
registered*’] In the course of the winding up of a Company* th# 
official liquidator, with the sanction of the court, sold the remainder 
of a leal# for a long term of years reserving a rent, which wan hold by* 1 
the company* No written a^ignipent was ever executed, but th# 
official liquidator handed over the leas© to the purchaser, who entered 
into powemon. In* a suit by the lessors against th© purchaser for rent* ' 1 
Meld that whether the assignment was invalid because not in 
writing and registered, or whether it fell within s 2(d) of the Trashier * 



